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DEPARTMENT  OF  TRANSPORTATION 
Marttiine  Administration 
46  CFR  Part  221 
[Docket  No.  R-125] 

RIN  2133-AA79 

Regulated  Transactions  Involving 
Documented  Vessels  and  Other 
Maritime  Interests 

agency:  Maritime  Administration,  DOT. 
action:  Final  rule. 

summary:  The  Maritime  Administration 
(MARAD]  is  issuing  this  final  rule  to 
amend  and  further  clarify  its  regulations 
implementing  statutory  changes  that 
became  effective  on  January  1. 1989. 
Those  changes  imposed  new 
requirements  or  standards,  and  clarified 
existing  ones,  for  the  approval  of  vessel 
transfers  to  noncitizens  and  noncitizen 
financing  of  U.S.-documented  vessels. 

To  provide  preliminary  guidance  to  the 
public,  MARAD  published  on  February 
2, 1989,  effective  on  that  date,  an  interim 
bnal  rule  amending  part  221  and 
soliciting  comment  from  interested 
persons.  A  significant  number  of 
submissions  were  received  and 
considered  and,  to  the  extent  warranted, 
were  reflected  in  a  notice  of  proposed 
rulemaking  (NPRM)  published  on  April 
13, 1990.  Once  again,  substantial 
comment  was  received.  As  a  combined 
result  of  review  of  those  comments  and 
reconsideration  of  certain  policy 
objectives,  MARAD  published  a  second 
interim  final  rule  on  July  3, 1991,  which, 
in  signiHcant  respect,  further  eased  the 
regulatory  burden  on  the  affected  public. 
The  regulation  was  published  in  interim 
final  form  in  order  jp  permit  the  public 
the  benefit  of  those  changes  and,  at  the 
same  time,  allow  for  comment  on  those 
areas  in  which  the  rule  substantially 
differed  from  the  NPRM. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  June  3, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Patton,  Jr„  Deputy  Chief 
Counsel,  Maritime  Administration, 
Washington,  DC  20590,  tel.  (202)  366- 
5712. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  amendment  and  codification  of 
the  former  Ship  Mortgage  Act,  1920,  at 
new  46  U.S.C.  313,  Subch.  II  contained  in 
section  102  of  Public  Law  100-710 
(enacted  November  23, 1988],  introduced 
significant  changes  to,  and  clariHcation 
of,  prior  law.  For  example,  the 
codiHcation  expands  the  categories  of 
persons  that  can  be  approved 


mortgagees  of  preferred  mortgages  on 
documented  vessels,  whether  or  not  a 
“citizen  of  the  United  States”  as  defined 
in  section  2  of  the  Shipping  Act,  1916  (46 
App.  U.S.C.  802).  The  codification  also 
allows  any  noncitizen  to  hold  a 
preferred  mortgage  on  a  documented 
vessel  operated  only  as  a  fishing  vessel, 
a  fish  processing  vessel,  a  fish  tender 
vessel  or  a  vessel  operated  only  for 
pleasure.  The  Secretary  of 
Transportation  (“the  Secretary”)  is 
likewise  given  authority  to  prescribe 
criteria  for  approval  of  corporate  citizen 
and  noncitizen  trustees,  without  regard 
to  citizenship,  for  a  mortgage  held  by 
such  trustee  for  the  benefit  of  a 
noncitizen  that  cannot  qualify  as  a 
preferred  mortgagee. 

Public  Law  100-710  also  amended 
section  9  of  the  Shipping  Act,  1916  (46 
App.  U.S.C.  808),  to  reflect  established 
administrative  and  judicial 
interpretation  of  the  prior  law  that 
requires,  among  other  things,  and  with 
new  exceptions,  the  Secretary’s 
approval  of  transfers  to  noncitizens  of 
“control”  of  citizen-owned  documented 
vessels. 

The  provisions  of  Public  Law  100-710 
that  required  changes  in  MARAD’s 
regulations  became  effective  on  January 
1, 1989.  While  there  was  no  statutory 
mandate  that  implementing  regulations 
be  in  place  when  the  law  became 
effective,  MARAD  concluded  that  it  was 
imperative  in  the  interest  of  all 
concerned  to  publish  revised  regulations 
as  an  interim  final  rule  to  facilitate 
implementation  of  the  new  law  and  to 
minimize  transitional  uncertainty.  The 
interim  final  rule  published  on  February 
2, 1989  (54  FR  5382,  amended  at  54  FR 
8195),  also  allowed  fine-tuning  of  the 
regulations  based  on  the  opportunity  for 
considered  evaluation  of  comments  from 
interested  persons  before  adoption  of  a 
final  rule. 

Apart  from  the  substantive  provisions 
implementing  Public  Law  100-710, 
MARAD  also  made  revisions  in  part  221 
in  the  interest  of  a  more  coherent  and 
orderly  statement  of  its  regulatory 
responsibilities  with  respect  to 
transactions  involving  citizen-owned 
documented  vessels.  These  included  not 
only  established  policy  principles  but 
certain  tentative  new  policy  guidelines. 

In  view  of  the  significant  changes 
made  by  Public  Law  100-710  in  the 
statutory  provisions  to  which  the 
regulations  in  part  221  are  addressed, 
the  interim  final  rule  adopted  a 
conservative  approach  to  interpretation 
and  application  of  the  new  law,  pending 
the  opportimity  to  obtain  comments 
from  all  interested  parties. 

After  evaluation  of  those  comments,  a 
number  of  amendments  and 


clarifications  of  the  interim  final  rule 
appeared  to  be  warranted.  Mindful  of 
Congress'  admonition  that  MARAD 
should  “temper  the  consideration  of  a 
transfer  in  interest  or  control  to  a 
(noncitizen]  with  a  concern  that  the 
vessel  may  be  needed  in  time  of  war  or 
national  emergency,”  and  in  an  attempt 
to  balance  this  national  security  role 
with  the  desire  of  many  that  MARAD 
completely  relinquish  its  regulatory  role 
in  these  transactions,  MARAD  proposed 
in  an  April  13, 1990,  NPRM  (55  FR  14040) 
a  regidation  that  would  significantly 
relax  regulation  of  the  financing  and 
transfer  of  documented  vessels. 

MARAD's  attempt  to  codify  in  these 
regulations  a  definition  of  U.S.-citizen 
“controlling  interest”  in  vessel-owning 
business  entities  was  amended  to  ' 
simply  restate  the  section  2 
requirements.  Given  the  sweeping 
general  approvals  being  granted, 
“controlling  interest”  for  purposes  of 
section  9(c)(1)  is  of  much  less 
importance.  However,  because  of  those 
sweeping  approvals  MARAD  believed  it 
is  particularly  important  that  the 
maritime  community  be  afforded  some 
guidance  for  those  operating  in  the 
coastwise  trade  and  others  who  may  be 
concerned  with  citizenship  status. 
Substantial  discussion  was  afforded  this 
subject  in  the  preamble  to  the  second 
interim  final  rule.  (56  FR  30656,  July  3, 
1991.)  That  guidance  remains  current. 

The  views  of  interested  parties  were 
specifically  invited  with  regard  to 
further  liberalization  of  the  section 
which  proposed  general  approvals.  One 
possibility  on  which  MARAD  asked  for 
comment  was  general  approval  for 
transactions  involving  transfers  of  an 
interest  in  or  control  of  citizen-owned 
documented  vessels  to  persons  who  are 
noncitizens  for  purposes  of  section  2, 
but  who,  never^eless,  are  eligible  to 
document  a  vessel  pursuant  to  46  U.S.C. 
12102  (documentation  citizens).  Another 
possibility  was  general  approval  for 
transactions  under  section  9(c)(l]  so  as 
to  place  U.S.  citizens  on  an  exact  par 
with  documentation  citizens,  which 
need  not  apply  for  such  approvals.  In  all 
events,  MARAD  noted,  bareboat/ 
demise  charters  to  non-section  2  citizens 
of  vessels  operating  in  coastwise  trade 
would  not  be  included  in  any  such 
general  approvals. 

Commenters  were  generally  agreed 
that  MARAD  should  provide  general 
approval  so  as  to  place  U.S.  citizens  on 
a  par  with  documentation  citizens  for 
section  9  transactions  in  which  the 
vessel  remains  under  U.S.  flag. 

MARAD  determined  that  such  general 
approval  was  not  inconsistent  with  the 
legislative  history  or  with  MARAD's 
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national  security  responsibilities  under 
section  9.  Acco^ingly,  general  approval 
was  provided  in  the  second  interim  final 
rule  for  all  section  9  transactions  other 
than  transfer  of  registry  (except  certain 
transfers  to  so-called  “Bowaters 
Corporations”),  sales  for  scrapping  in  a 
foreign  country  and  bareboat  charters  of 
vessels  operating  in  the  coastwise  trade. 
It  was  noted  that  separate  approvals  are 
required  by  46  U.S.C.  31322  for  preferred 
mortgagees  and  that,  in  addition, 
approvals  may  be  required  by  statutes 
other  than  section  9  and  by  contract  for 
certain  vessels,  such  as  those 
constructed  with  the  aid  of  Title  XI 
financing  and/or  construction- 
differential  subsidy  and  those  under 
operating-differential  subsidy 
agreements.  Consistent  with  MARAD’s 
national  seouity  role,  however,  this 
general  section  9  approval  would  not 
apply  during  any  period  when  section  37 
of  the  Shipping  Act,  1916,  was  in  effect 
nor  would  it  apply  to  transactions 
proposed  to  be  made  with  coimtries 
with  whom  trade  was  prohibited  at  the 
time. 

Subject  to  the  same  national 
emergency  and  prohibited  country 
exception,  general  approval  was  granted 
for  any  federally  insured  depository 
institution  to  be  a  preferred  mortgagee 
(a  number  of  major  banks,  because  they 
are  foreign-owned,  could  not  heretofore 
hold  a  preferred  mortgage  on  a 
documented  vessel). 

Another  major  change  was  that 
general  approval  was  granted  for  time 
charters  to  Bowaters  Corporations  for 
powered  vessels  of  over  500  gross  tons 
with  no  special  restriction  on  the  sub¬ 
time  charter  of  those  vessels  to  other 
noncitizens.  The  time  charter  to 
Bowaters  of  barges  and  smaller 
powered  vessels  (the  type  they  are 
permitted  by  statute  to  own]  was  also 
given  general  approval,  subject  only  to 
the  condition  that  use  by  the  Bowaters 
Corporations  and  sub-time  charters  of 
those  vessels  was  restricted  to  the  types 
of  use  to  which  they  might  put  owned 
vessels. 

Discussion  of  Rulemaking  Text 

The  discussion  that  follows 
sununarizes  the  comments  received  on 
the  second  interim  final  rule,  notes 
where  changes  have  been  made  to  the 
rule,  explains  the  basis  for  those 
changes,  and,  where  relevant,  why 
particular  recommendations  in  response 
to  the  invitation  for  comment  on  that 
interim  final  role  have  or  have  not  been 
adopted.  A  number  of  commenters 
commended  MARAD  for  the  important 
step  taken  in  the  second  interim  final 
rule  of  significantly  easing  the 
regulatory  burden  on  the  affected  public. 


without  mentioning  specific  sections. 
Their  comments  are  acknowledged  with 
appreciation.  Reference  in  this 
discussion  is  to  the  section  numbers  as 
published  in  the  second  interim  final 
rule,  and  if  a  section  has  been 
redesignated  it  is  so  noted. 

Subpart  A — IntroductioD 

Subsection  221.1  Purpose 

This  section  is  self  explanatory. 

No  change. 

Section  221.3  Definitions 

(a)  “Bowaters  Corporation. "  A 
number  of  comments  were  received  on 
the  subject  of  Bowaters  Corporations. 
Those  comments  primarily  dealt  with 
the  application  of  section  9  to  Bowaters 
Corporations  and  will  be  summarized 
below  in  the  discussion  of  $  221.13. 

No  change. 

(b)  "CAorter."  No  change. 

(c)  "Citizen  of  the  United  States." 

Two  commenters  directly  addressed  the 
§  221.3(c)  requirement  (based  on  46  CFR 
part  355,  MAJlAD’s  citizenship 
regulation)  that  the  "citizenship"  test  be 
applied  to  holders  of  a  controlling 
interest  in  a  vessel  owner  at  each  tier  of 
ownership.  One  suggested  that  because 
the  legislative  history  in  this  area  “is 
skimpy  at  best”  the  requirement  may 
result  in  certain  situations  which  are 
“clearly  contrary  to  what  must  have 
been  Congressional  intent”  Since  the 
commenter  was  unaware  of  substantial 
support  for  the  requirement  it  urged 
MARAD  to  remain  silent  on  this 
question  of  statutory  interpretation.  The 
other  suggested  that  as  applied  to 
coastwise-operated  vessels,  the 
requirement  “misapplies  the  governing 
statute”  and  that  the  75  percent 
requirement  is  applicable  only  to  the 
corporation  which  owns  the  vessel. 

As  noted  in  the  preamble  to  the 
second  interim  final  rule,  the  U.S.  Coast 
Guard  addressed  and  resolved  explicitly 
the  issue  of  application  to  ownership 
tiers  of  the  75  percent  requirement  for 
vessels  with  coastwise*  endorsements  in 
regulations,  46  CFR  part  67 — 
Documentation  of  Vessels;  Controlling 
Interest  (55  FR  51244,  December  12, 
1990).  The  Coast  Guard  determined  that 
the  law  requires  application  of  the  75 
percent  requirement  at  each  tier  of 
ownership  for  entities  owning  vessels 
with  coastwise  endorsements.  MARAD 
agreed  with  that  determination. 
MARAD’s  language,  while  not  identical, 
is  entirely  consistent  with  that  adopted 
by  the  Coast  Guard  and  reflects 
MARAD’s  administrative  policy  in  this 
area.  Tliis  issue  is  currently  the  subject 
of  litigation  in  which  MARAD  and  Ae 
Coast  Guard  are  defendants  and 


plaintiffs  are  the  corporations  who 
submitted  the  second  comment  above. 

MARAD  does  not  agree  that  §  221.3(c) 
of  this  regulation  “misapplies  the 
governing  statute.”  Nowhere  does 
section  2  of  the  1916  Act  state  that  a 
parent  of  a  vessel-owning  corporation 
need  only  meet  the  51  percent 
requirement  for  coastwise  trading 
purposes.  Section  2(c)  states  clearly  the 
criteria  that  each  ownership  tier  must 
meet  when  the  75  percent  requirement  is 
applied. 

Seventy-five  per  centum  of  the  interest  in  a 
corporation  shall  not  be  deemed  to  be  owned 
by  citizens  of  the  United  States  *  *  *  (c)  if. 
through  any  contract  or  understanding,  it  is 
so  arranged  that  more  than  25  per  centum  of 
the  voting  power  in  such  corporation  may  be 
exercised,  directly  or  indirectly,  in  behalf  of 
any  person  who  is  not  a  citizen  of  the  United 
States;  or  (d)  if  by  any  other  weans 
whatsoever  control  of  any  interest  in  the 
corparatian  in  excess  of  25  per  centum  is 
conferred  upon  or  permitted  to  be  exercised 
by  any  person  who  is  not  a  citizen  of  the 
United  States  (emphasis  added) 

’Therefore,  if,  for  example,  a  parent 
corporation  has  greater  than  25  percent 
noncitizen  ownership,  “more  than  25  per 
centum  of  the  voting  power  in  such 
(vessel-owning  subsidiary]  corporation 
may  be  exercised  *  *  •  indirectly”  in 
behalf  of  noncitizen  owners  of  the 
parent  corporation. 

Subparagraph  (d)  of  section  2(c)  is 
also  applicable  to  the  parent/subsidiary 
relationship.  Under  (d),  if  the  parent  is 
more  than  25  percent  owned  by 
noncitizens,  then  noncitizens  “control 
*  *  *  [an]  interest  in  the  [subsidiary] 
corporation  in  excess  of  25  per 
centum  *  *  *.’* 

'This  interpretation  of  section  2  is 
consistent  with  the  legislative  history. 
Congress  clearly  intended  to  preclude 
the  use  of  ingenious  lawyering  to 
circumvent  the  75  percent  U.S.-citizen 
ownership  requirement  for  coastwise 
vessels.  (56  Cong.  Rec.  8029  (1918).] 
Congress  has  been  advised  of  Coast 
Guard’s  and  MARAD’s  interpretation, 
and  has  given  no  indication  that  the  two 
agencies’  interpretation  is  not  in  accord 
with  its  intent. 

No  change  is  made  in  this  final  rule  to 
the  application  of  requisite  U.S. 
citizenship  to  each  tier  of  ownership. 

One  commenter  suggested  that,  as 
worded,  this  paragraph  refers 
principally  to  corporations,  and  omits 
reference  to  partnerships  or  associations 
and  to  partnership  interests  or  interests 
in  other  entities.  ’The  commenter  is 
correct  and  the  paragraph  has  been 
amended  accordingly. 

One  commenter  stated  that  the 
proposed  requirement  that  all  officers 
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authorized  to  act  in  the  absence  or 
disability  of  the  President  or  CEO  and 
Chairman  also  be  citizens  is  without 
statutory  support.  This  has  been  a 
standard  MARAD  requirement  and  is 
consistent  with  the  citizenship 
regulations  at  46  CFR  part  355.  Clearly,  a 
statutory  requirement  that  certain 
corporate  ofhcers  be  citizens  cannot  be 
considered  fulHlled  if  persons  granted 
equal  corporate  authority  are  not  The 
commenter  suggested  that  if  this 
requirement  is  to  be  retained,  “Persons," 
a  defined  term  when  capitalized  which 
includes  other  than  individuals,  should 
be  lower  case.  That  has  been  done. 

One  commenter  questioned  the 
proposed  citizenship  requirements  for 
partnerships,  stating  that  since  the 
deHnition  in  this  paragraph  is  based  on 
section  2,  which  requires  only  that  a 
controlling  interest  of  the  partnership  be 
citizens  of  the  United  States  for  the 
partnership  to  be  considered  a  citizen  of 
the  United  States,  the  requirement  that 
all  general  partners  of  the  partnership 
must  be  citizens  of  the  United  States 
goes  beyond  the  statutory  definition. 

MARAD’s  position  remains  that 
section  2  imposes  comparable  economic 
and  “controlling  interest"  requirements 
for  citizenship  of  partnerships  (and 
other  business  entities)  as  it  does  on 
corporations,  with  variations  due  to  the 
nature  of  the  entity.  In  the  case  of 
partnerships  MARAD  requires  that  all 
general  partners  be  section  2  citizens 
because  under  most,  if  not  all.  State 
laws  a  general  partner  can  bind  the 
partnership  no  matter  how  small  a 
participation  the  general  partner  has. 
This  is  confirmed  by  sections  of  the 
Uniform  Partnership  Act  and  the 
Uniform  Limited  Partnership  Act  cited 
by  the  commenter  which  state  that  all 
general  partners  have  broad  authority  to 
bind  their  partnerships.  The  citizenship 
test  in  this  rule  for  partnerships  is  also 
consistent  with  the  statutory 
requirement  for  documentation 
purposes,  and  with  the  Coast  Guard's 
implementing  regulations  at  46  CFR  part 
67. 

A  commenter  suggested  that  where  a 
joint  venture  is  not  in  effect  either  a 
partnership  or  an  association,  then  only 
a  controlling  interest  by  citizens  of  the 
United  States  in  the  joint  venture  should 
be  required.  MARAD’s  requirement  that 
all  coventiu'ers  be  citizens  of  the  United 
States  is  consistent  with  the  statutory 
requirement  for  documentation 
purposes,  and  with  the  Coast  Guard's 
implementing  regulations  at  46  CFR  part 
67  and  is  being  retained.  The  Maritime 
Administrator  will  in  all  instances 
determine  whether  a  joint  venture  is  in 


effect  an  association,  a  partnership,  or 
otherwise. 

One  further  point  may  require 
clarification.  Iliis  paragraph,  as 
published  in  the  second  interim  final 
rule  and  for  this  purpose  herein 
unchanged,  provided  a  definition  of 
“Citizen  of  the  United  States”  which, 
with  respect  to  a  corporation,  requires 
that  the  “Controlling  Interest”  be  held 
by  U.S.  citizens.  56  FR  30665  (amending 
46  CFR  221.3(c))  (July  3, 1991) 
“Controlling  Interest"  was  defined  in 
section  221.3(d)  in  terms  of  control  by  a 
U.S.  citizen  majority  and  is  herein 
unchanged.  It  further  provided: 

But  in  the  case  of  a  corporation, 
partnership,  association  or  joint  venture 
owning  a  vessel  which  is  operated  in  the 
coastwise  trade,  the  amount  of  interest  and 
voting  power  required  to  be  owned  by  or 
vested  in  citizens  of  the  United  States  shall 
be  not  less  than  75  percent  as  required  by  46 
App.  U.S.C.  802.  56  FR  30666  (amending  46 
CFR  221.3(d)(5))  (July  3. 1991). 

This  was  a  change  from  the 
corresponding  provision  in  the  April 
1990  NPRM.  'The  NPRM  as  proposed 
would  have  applied  the  75  percent 
requirement  to  a  corporation  “owning  or 
operating  a  vessel  in  the  coastwise 
trade”,  rather  than  to  a  corporation 
“owning  a  vessel  which  is  operated  in 
the  coastwise  trade.”  (55  FR  14051, 
proposed  new  46  CFR  221.3(d)(5))  (April 
13, 1990)  (emphasis  added).  As  MARAD 
stated  in  the  Discussion  of  Rulemaking 
Text  of  the  second  interim  final  rule,  the 
change  was  made  because 

exception  was  taken  to  the  proposed 
citizenship  requirement  in  paragraph  (d)(5) 
regarding  a  corporation,  partnership, 
association  or  joint  venture  operating  a 
vessel  in  coastwise  trade.  Commenters 
suggested  that  would  be  in  excess  of 
statutory  authority,  since  46  App.  U.S.C.  883, 
the  relevant  authority,  speaks  only  to 
ownership  of  vessels  used  in  the  coastwise 
trade.  That  is  correct,  and  paragraph  (d)(5) 
has  been  amended  to  clarify  that  the  citizen 
requirement  applies  to  the  ownership  of 
vessels  operated  in  the  coastwise  trade,  not 
to  the  operator  of  those  vessels.  56  FR  30657 
(July  3. 1991). 

MARAD  believed  that  the  language  in 
§  221.(3)(d)  “or  operating”  could  be 
misinterpreted  to  appear  to  establish  a 
requirement  not  supported  by  statute. 

It  should  be  understood  that  this 
change  in  the  July  3  interim  final  rule 
does  not  mean  that  MARAD  has 
somehow  waived  the  requirement  of 
section  9  that  persons  not  qualifying  as 
section  2  citizens  require  approval 
before  chartering  citizen-owned  vessels. 
’The  statutory  requirement  imposed  by 
section  9  that  citizen  owners  of 
documented  vessels  must  get  MARAD’s 
approval  before  chartering  them  to 


persons  who  are  not  section  2  citizens 
could  not  be  more  clear.  The  section  2 
definition  of  “Citizen  of  the  United 
States”  is  equally  clear.  As  that 
definition  applies  to  section  9,  a  person 
operating  a  vessel  in  the  coastwise  trade 
is  not  a  citizen  unless  at  least  75  percent 
of  the  ownership  resides  in  citizens. 

Section  802(a]  (section  2)  delineates  which 
business  entities  are  considered  United 
States  citizens  “within  the  meaning  of  this 
chapter."  Among  other  requirements,  a 
“controlling  interest"  in  the  entity  must  be 
owned  by  United  States  citizens.  For  those 
vessels  “in  the  coastwise  trade,"  however,  a 
greater  degree  of  United  States  ownership  is 
required;  Ae  entity  which  operates  them  must 
be  75  percent  United  States  owned  in  order  to 
“be  deemed  a  citizen  of  the  United  States" 
“within  the  meaning  of  this  chapter.” 

Alaska  Excursion  Cruises,  Inc.  v.  United 
States,  595  F.  Supp.  14, 16  (D.D.C  1984) 
MARAD  cannot  by  regulation  “waive" 
the  statutory  requirement  imposed  by 
section  9.  What  MARAD  can  do,  tmd 
what  was  done  in  the  second  interim 
final  rule,  is  give  general  approval  for 
certain  types  of  transactions.  While 
noncitizens  are  granted  general 
approval  in  the  rule  for  many 
transactions,  in  $  221.13(a)  “bareboat  or 
demise  (cjharters  of  vessels  operating  in 
the  coastwise  trade”  is  one  of  the 
specifically  enumerated  exceptions  to 
those  general  approvals.  MARAD’s 
intent  could  not  be  more  evident 

(d)  “Controlling  Interest"  A 
commenter  suggested  that  the  words  “or 
vested  in"  are  superfluous,  are  not 
contained  in  section  2  and  should  be 
stricken.  In  fact,  sections  2  (b)  and  (c) 
require  that  the  requisite  percentage  of 
stock  be  “vested  in  such  citizens  ^e 
fix)m  any  trust  or  fiduciary  obligation 

*  *  To  avoid  any  imcertainty,  this 
paragraph  has  been  amended  to  make 
clear  that  the  stock  must  be  both  owned 
by  and  vested  in  citizens. 

(e)  “Documented  Vessel."  No  change. 

(f)  “Federally  Insured  Depository 
Institution."  One  commenter  stated  that 
section  31322  of  title  46,  United  States 
Code,  has  no  definition  of  a  federally 
insured  depository  institution  nor  any 
requirements  as  to  its  nature,  its  assets 
or  other  matters  and  that  since  the 
statute  is  not  so  limited,  the  definition 
should  include  any  institution  that  has 
been  approved  to  have  its  deposits 
insured  under  federal  law,  which,  as  to 
banks  and  savings  associations  means 
those  under  chapter  16  (sec.  1811  et  seq.) 
of  title  12  U.S.C.  (Banks  and  Banking) 
and  as  to  credit  unions,  federal  and 
state,  means  those  under  chapter  14 
(sec.  1751  et  seq.)  of  Title  12  U.S.C.  'The 
commenter  noted  that  the  second 
interim  final  rule  includes  the 
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requirement  about  combined  capital  and 
surplus,  which  is  not  contained  in  the 
statute,  and  suggested  that  MARAD  is 
confusing  the  requirements  of  46  U.S.C. 
31328,  which  pertain  to  persons  who 
may  be  a  trustee  of  a  mortgage  securing 
an  instrument  or  evidence  of 
indebtedness  on  a  documented  vessel, 
with  the  requirements  of  46  U.S.C. 
31322(a](l](D](iii)  which  pertain  to  the 
requirements  for  a  mortgagee  of  a 
preferred  mortgage. 

The  deHnitional  requirements  to  be  an 
approved  Federally  Insured  Depository 
Institution  remain  fundamentally 
unchanged  from  those  published  in  the 
first  interim  final  rule  in  1989.  No  other 
commenter  has  taken  significant  issue 
with  them.  MARAO  has  not  confused 
these  requirements  with  those  of  section 
31328,  but  rather,  in  exercising  its 
discretion  under  section  31322,  has 
determined  that  they  are  reasonable 
requirements  to  use  in  establishing  a 
category  of  hnancial  institutions  to  be 
granted  general  approval  as  preferred 
mortgagees.  As  provided  in  section 
221.23(d)  others,  both  citizen  and 
noncitizen,  may  apply  for  such  approval. 

No  change. 

(g)  "Fishing  Vessel"  No  change. 

(h)  "Fish  Processing  Vessel."  No 
change. 

(i)  "Fish  Tender  Vessel.”  No  change. 

(j)  "Hearing  Officer."  No  change. 

(k)  "Mortgagee."  One  commenter 
suggested  that  “and"  should  be 
substituted  for  “or”  in  the  phrase 
“Documented  Vessel  or  other  property," 
stating  that  a  mortgage  on  a  vessel  may 
include  other  property  but  it  is  not 
relevant  if  the  mortgage  covers  only 
other  property  and  not  a  vessel.  “Or”  is 
used  in  this  paragraph  to  correspond 
with  46  U.S.C.  31322(c]  which  provides 
for  the  possibility  of  separate  discharge 
of  individual  vessels  or  property  which 
may  be  the  subject  of  a  single  preferred 
mortgage. 

(l)  "Noncitizen.”  No  change. 

(m)  "Operation  Under  the  Authority  of 
a  Foreign  Country."  No  change. 

(n)  "Party."  No  change. 

(o)  "Person."  No  change. 

(p)  "Pleasure  Vessel."  No  change. 

(q)  "Settlement."  No  change. 

(r)  "State."  No  change. 

(s)  "Transfer."  A  commenter 
suggested  that  the  word  “possession” 
should  be  stricken  so  as  to  read 
“passing  of  control  of  or  an  interest  in  a 
vessel.”  The  commenter  suggested  that 
“possession”  may  be  too  broad  and  is 
not  included  in  the  transfers  referred  to 
in  sec.  9(c)(1)  and  is  not  referred  to  in 
the  remaining  portion  of  paragraph  (s) 
where  it  speaks  only  of  an  involuntary 
conveyance  of  any  interest  in  or  control 
of  a  documented  vessel.  The  commenter 


also  suggested  that  “vessel”  should  be 
“Documented  Vessel.”  MARAD  agrees 
and  the  changes  have  been  made. 

Noting  that  section  9(c)  covers  two 
different  transfers  (section  9(c)(1)  covers 
the  transfers  referred  to  in  sec.  221.11(a) 
and  sec.  9(c)(2)  covers  a  documented 
vessel  placed  under  foreign  registry  or 
operation  under  the  authority  of  a 
foreign  country),  a  commenter  suggested 
that  it  might  be  well  to  separate  the  two 
and  have  each  defined.  MARAD  does 
not  agree. 

(t)  "Trust."  No  change. 

(u)  "United  States."  No  change. 

(v)  "United  States  Government."  No 
change. 

(w)  "Vessel  Transfer  Officer."  No 
change. 

Section  221.5  Citizenship  Declarations 

This  section  implements  46  U.S.C. 
31306,  vice  section  40  of  the  Shipping 
Act,  1916  (46  App.  U.S.C.  838),  which 
was  repealed.  The  filing  of  Form  MA- 
899,  or  evidence  of  MARAD's  written 
approval  with  the  Coast  Guard  incident 
to  presentation  for  filing  or  recording  of 
instruments  transferring  an  interest  in  a 
dociunented  vessel  is  for  the  purpose  of 
demonstrating  that  the  transaction  is  not 
in  violation  of  section  9.  This  section  has 
been  amended  to  indicate  that  a  filing  is 
not  required  for  transactions  involving 
fishing  and  pleasure  vessels.  It  has  been 
further  amended  to  waive  the  filing 
requirement,  as  permitted  by  46  U.S.C. 
31306,  for  transactions  which  are  given 
general  approval  in  this  part. 

Section  221.7  Applications  and  Fees 

This  section  is  self  explanatory. 

(a)  Applications.  One  commenter 
noted  that  this  rule  only  requires  that 
the  application  (form  MA-29)  shall  be 
filed  “with  the  Vessel  Transfer  Officer.” 
It  does  not  specify  by  whom  the  form 
must  be  filed.  In  the  case  of  a  sale, 
mortgage  or  charter  of  a  vessel,  this 
would  be  the  owner  of  that  vessel. 
However,  the  commenter  suggested  that 
if  there  is  to  be  a  transfer  of  an  interest 
in  or  control  of  a  vessel  where  the  vessel 
is  owned  by  a  corporation,  a  partnership 
or  other  entity  in  which  the  transfer  is 
not  of  the  vessel  but  of  an  interest  in  the 
corporation,  the  partnership  or  other 
entity  owning  the  vessel,  the  owner  of 
the  vessel  may  not  know  of  the  transfer 
of  such  interest  or  control.  The 
commenter  suggested  that  the 
regulations  should  spell  out  specifically 
that  the  obligation  to  file  rests  with  the 
person  desiring  to  make  such  transfer  of 
an  interest  in  or  control  of  a  documented 
vessel  and  that  form  MA-29  should  be 
revised  to  cover  such  situations. 
MARAD  does  not  agree.  A  vessel’s 
owner  should  be  the  one  to  determine 


whether  it  wishes  to  efiect  (or  is  willing 
to  permit)  a  transfer  of  an  interest  in  or 
control  of  the  vessel.  MARAD  will 
continue  to  require  that  the  owner  sign 
the  MA-29. 

(b)  Fees.  At  the  suggestion  of  a 
commenter,  paragraph  (b)(l)(A)(iv), 
which  pertains  to  the  “^le  or  lYansfer 
of  stock  of  a  corporation  that  is  a  Citizen 
of  the  United  States  and  owns,  or  is  the 
direct  or  indirect  parent  of  a  corporation 
that  owns,  any  Documented  Vessel,  if 
by  such  sale  or  Transfer  the  Controlling 
Interest  in  the  corporation  is  vested  in, 
or  held  for  the  benefit  of  any 
Noncitizen,”  has  been  amended  to 
provide  also  for  the  sale  or  transfer  of 
an  interest  in  a  partnership  or  other 
entity  or  of  a  transfer  of  an  interest  in  a 
trust  that  owns  a  dociunented  vessel. 

(c)  Modification  of  applications  or 
approvals.  No  change. 

(d)  Reduction  or  waiver  of  fees.  No 
change. 

Subpart  B — ^Transfers  to  Noncitizens  or 
to  Registry  or  Operation  Under 
Authority  of  a  Foreign  Country 

Section  221.11  Required  Approvals 

This  section  recites  the  statutory  list 
of  transactions  that  require  prior 
approval  of  the  Maritime  Administrator, 
liie  statutory  exclusion  for  certain 
fishing  vessels,  fish  processing  vessels, 
fish  tender  vessels  and  pleasure  vessels 
is  set  forth. 

(a)  A  commenter  suggested  that  since 
the  required  approvals  under  section 
9(c)(1)  apply  only  to  transfers,  including 
mortgages  to  noncitizens,  and  since  46 
U.S.C  31322(a)(1)(D),  except  for 
subsection  (vi),  does  not  apply  to 
mortgagees  who  are  noncitizens,  but 
under  subsection  (vi)  a  noncitizen  can 
be  a  mortgagee  if  approved  by  the 
Secretary,  there  is  no  reason  to  except 
46  U.S.C.  31322(a)(1)(D).  The  commenter 
further  stated  that  46  U.S.C.  31328  is 
completely  independent  of  section 
9(c)(1),  and  suggested  that  these  two 
exceptions  should  be  deleted  from 
paragraph  (a)  or  placed  in  separate 
subparagraphs  as  the  approval  required 
by  section  9(c)(2)  is  in  paragraph  (b).  To 
avoid  any  collision,  these  exceptions  to 
the  section  9(c)(1)  approval 
requirements  have  been  incorporated  at 
the  beginning  of  paragraph  (a)  as  they 
are  in  the  statute. 

(b)  Former  paragraph  (b)  has  been 
redesignated  as  subparagraph  (a)(ii) 
without  change. 

(c)  Two  commenters  suggested  that 
this  section  should  clearly  state  that 
fishing  vessels  do  not  lose  their 
statutory  exemption  fi^m  most  approval 
requirements  if  they  also  have  a  registry 
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endorsement,  so  long  as  any  trading 
under  that  authority  has  been  only 
incidental  to  the  vessel's  principal 
employment  in  the  fisheries  and  directly 
related  thereto.  That  has  been  done,  and 
this  paranaph  has  been  redesignated  as 
paragraph  (b). 

Section  221. 13  General  Approval 

In  this  section  MARAD  grants 
administrative  approval  for  most 
§  221.11(a)  transfers  within  U.S.-flag  so 
as  to  place  U.S.  citizens  on  an  exact  par 
with  documentation  citizens,  which 
need  not  apply  for  such  approvals. 
General  approval  is  granted  for  time 
charters  to  Bowaters  corporations  for 
powered  vessels  of  over  500  gross  tons 
with  no  special  restriction  on  the  sub¬ 
time  charter  of  those  vessels  to  other 
noncitizens.  The  time  charter  to 
Bowaters  corporations  of  barges  and 
smaller  powered  vessels  (the  type  they 
are  permitted  by  statute  to  own)  is  also 
given  general  approval,  subject  only  to 
the  condition  that  use  by  the  Bowaters 
corporations  and  sub-time  charter  of 
those  vessels  is  restricted  to  the  types  of 
use  to  which  they  may  put  owned 
vessels. 

(a)  Transactions  other  than  transfer  of 
registry  or  operation  under  authority  of 
a  foreign  country.  One  commenter  noted 
that  this  section  excepts,  indirectly, 
preferred  Mortgagees  under  46  U.S.C. 
31322(a)(1)(D).  and  directly,  trustees 
under  46  U.S.C.  31328.  The  commenter 
suggests  reference  be  included  in  this 
section  to  each  of  the  regulations  in  this 
part  implementing  these  statutes. 
MARAD  agrees  that  this  change  would 
provide  more  consistent  guidance  to  the 
public,  and  it  has  been  made. 

A  number  of  commenters  suggested 
that  this  paragraph  be  clarified  to 
indicate  that  noncitizen  transferees, 
including  noncitizen  mortgagees,  are 
excluded  from  the  standing  approvals 
granted  only  at  such  time  as  those 
specific  noncitizens  are  subject,  directly 
or  indirectly,  to  control  of  a  country  at 
any  time  when  such  country  is  the 
subject  of  a  U.S.  Government 
prohibition  on  trade.  They  further 
suggested  that  the  exclusion  for  periods 
of  war  or  national  emergency  be 
similarly  limited  so  that  it  would  apply 
only  to  noncitizens  subject  to  the  control 
of  countries  with  which  the  U.S.  is  at 
war  or  during  periods  of  national 
emergency.  That  was  MARAD’s  intent 
and  that  paragraph  has  been  so 
modified. 

One  commenter  noted  that 
subparagraph  (a)(4)  adds  to  the 
prohibition  against  charters  for  the 
carriage  of  cargoes  of  any  kind  to  or 
from  certain  named  countries  “Charters 
*  *  *.  or  for  operation  within  the  waters 


of,  any  of  these  countries.”  The 
commenter  assumed  that  this  phrase 
was  added  to  cover  charters  of  mobile 
oRshore  drilling  units  or  other  vessels 
used  for  the  eiqiloration  and  production 
of  mineral  resources  in  waters  off  the 
coasts  of  the  USSR.  Libya,  Iraq.  Vietnam 
or  Cuba,  which  might  also  be  prohibited 
by  other  statutes  and  that  it  does  not 
include  “innocent"  passage  through  such 
waters  when  passing  between  other 
countries.  That  is  correct,  and  this 
paragraph  has  been  amended  for  clarity. 

(b)  Bowaters  corporations.  Two 
commenters  objected  generally  to 
MARAD's  position  that  Bowaters 
corporations  are  not  to  be  treated  as 
U.S.  citizens  for  all  purposes  of  the  Jones 
Act  and  section  9.  'They  also  objected  to 
MARAD’s  prohibiting  (both  in  the  1975 
policy  statement  and  in  these 
regulations)  U.S.  citizen  owners  ffom 
bareboat  or  demise  chartering  vessels 
which  are  to  be  used  in  the  coastwise 
trade  to  Bowaters  Corporations. 

Another  commenter.  pleased  that 
MARAD  has  “significantly  lessened  the 
administrative  and  regulatory  burden  on 
Bowaters  Corporations,"  also  urged  that 
Bowaters  Corporations  be  accorded  full 
citizenship  status  for  purposes  of  section 
9  and  be  permitted  to  bareboat  charter 
coastwise  vessels. 

MARAD  continues  to  disagree  with 
the  commenters*  position.  The 
legislative  history  of  the  Bowaters 
statute  cleeuly  shows  that  it  was 
intended  to  be  only  a  “minor  exception" 
to  the  mandate  of  the  Jones  Act  that 
only  vessels  owned  by  section  2  citizens 
of  the  United  States  are  eligible  to 
engage  in  the  coastwise  trade.  That 
history  indicates  that  the  original 
version  of  the  legislation  as  proposed 
would  have  authorized  a  Bowaters 
Corporation  to  operate  owned  or 
chartered  vessels  in  the  coastwise  trade. 
However,  as  ultimately  enacted,  the 
authorization  was  confined  in  scope  to 
vessels  owned  by  the  corporation,  thus 
evidencing  deliberate  Congressional 
consideration  and  rejection  of  statutory 
permission  for  a  Bowaters  Corporation 
to  operate  chartered  vessels  in  the 
coastwise  trade  without  section  9 
approvaL  In  MARAD's  view,  the  first 
sentence  of  the  Bowaters  statute  (46 
App.  U.S.C  section  883-1)  reads  as  it 
does  because,  in  order  to  accomplish 
that  section’s  purpose,  it  was  necessary 
to  “deem”  qualifying  corporations  to  be 
citizens  for  purposes  of  section  863  (the 
“Jones  Act").  Having  done  that,  it  was 
necessary  to  “deem"  such  corporations 
to  be  citizens  for  purposes  of  section  9. 
(a)  to  ensure  that  any  transfer  of  a 
vessel  by  such  a  corporation  to  “a 
person  not  a  citizen  of  the  United 
States"  would  be  subject  to  approval  of 


the  Secretary  and  (b)  to  allow  such 
corporations  to  purchase  additional 
vessels  for  proprietary  use  without  the 
redundancy  of  requiring  administrative 
approval  of  a  use  already  authorized  by 
statute. 

The  result  has  been  that  time  charters 
and  other  arrangements  for  the  hire  of 
citizen-owned  documented  vessels  by 
Bowaters  Corporations  require  (and 
routinely  receive)  MARAD  approvaL 
Most  time  charters  in  to  Bowaters 
Corporations  are  now  given  general 
approval  in  this  rule.  Because  of 
MARAD's  longstanding  policy  against 
approval  of  bareboat  or  demise  charters 
to  non  section  2  citizens  of  vessels 
operating  in  the  coastwise  trades, 
Bowaters  companies  have  not  received 
approval  for  such  charters. 

Bowaters  representatives  also  argue 
that  use  of  the  word  “owned"  in  section 
883-1  should  be  read  literally  as  regards 
the  statutory  restrictions  on  use  and  out- 
charters  of  vessels  by  Bowaters 
operators  and  that  the  restrictions 
should  therefore  not  apply  to  vessels 
chartered  in  by  such  operators.  They 
argue  that  the  statutory  restrictions  on 
“owned"  vessels  should  not,  in  light  of 
the  “deemed  a  citizen"  language,  be 
applied  by  MARAD's  regulations  to 
chartered  vessels.  It  is  their  view  that 
Bowaters  Corporations  should  be  able 
to  charter  in,  on  any  basis,  vessels  of 
any  type  and  size,  particularly  larger 
vessels,  and  operate  those  vessels  in  for- 
hire  trade  or  charter  them  out  without 
restriction. 

MARAD  again  disagrees  that 
Bowaters  transactions  are  exempt  from 
section  9.  Section  883-1  and  its 
legislative  history  clearly  reflect 
Congressional  intent  that  it  be  a  minor 
exception  to  the  Jones  Act.  To  construe 
it  as  authorizing  unregulated  for-hire 
transportation  by  Bowaters  companies, 
or  unregulated  subchartering  out  on  a 
time-charter  basis,  would  patently 
contradict  that  intent. 

This  issue  is  included  in  the  current 
litigation  mentioned  in  the  discussion  in 
§  221.3(d),  above,  in  which  MARAD  and 
the  Coast  Guard  are  defendants  and 
plaintiffs  are  corporations  who 
submitted  a  comment  on  this  paragraph. 
Except  as  noted  below,  no  change  is 
made  in  this  final  rule  in  the  treatment 
of  Bowaters  Corporations. 

One  commenter  noted  that 
subparagraph  (b)(2}  provides  that 
approval  is  granted  for  the  “time  charter 
or  lease”  of  a  documented  vessel  of  any 
tonnage  by  a  citizen  of  the  United  States 
to  a  Bowaters  Corporation  for  operation 
in  the  coastwise  trade.  Since  the  term 
“lease"  is  not  defined  in  the  regulations, 
the  commenter  asks  what  the  difference 
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is  between  a  lease  of  a  doounented 
vessel  and  a  charter  of  such  a  vessel 
and  whether  there  is  a  difference 
between  a  "lease”  and  a  "demise  or 
bareboat  charter."  If  the  word  "lease" 
was  merely  substituted  for  the  words 
"demise  charter,”  the  commenter  asked 
whether  the  former  would  fall  within  the 
general  approval  under  paragraph  (b](2]. 
By  use  of  the  term  "lease,"  MARAD 
intended  to  encompass  arrangements 
other  than  time  charters  that  parties 
might  enter  into,  such  as  contracts  of 
affreightment.  It  was  not  intended  to 
encompass  bareboat  or  demise  charters. 
To  avoid  confusion,  the  term  "lease”  has 
.  been  removed.  Regardless  of  the 
description  given  these  charters  or  other 
agreements,  MARAD  will  in  all  cases  be 
guided  by  their  content. 

Section  221.15  Approval  for  Transfer 
of  Registry  or  Operation  Under 
Authority  of  a  Foreign  Country  or  for 
Scrapping  in  a  Foreign  Country 

This  section  carries  forward  the 
present  statement  of  procedures  and 
conditions  for  approval  of  transfers  of 
documented  vessels  to  foreign 
ownership  or  registry,  which  will  also  be 
applicable  to  operation  of  documented 
vessels  under  the  authority  of  a  foreign 
country  as  mandated  by  Public  Law 
100-710. 

(a)  Vessels  of  under  1,000 gross  tons. 
This  paragraph  has  been  amended  to 
require,  as  is  done  by  Transfer  Order  for 
vessels  of  1,000  gross  tons  or  more,  that 
at  the  time  of  transfer  there  be  no  liens 
or  encumbrances  recorded  against  the 
vessel  in  the  U.S.  Coast  Guard 
Documentation  Offrce  at  its  last  U.S. 
port  of  record.  It  has  also  been  amended 
to  include  the  exclusion  found  in  other 
general  approval  sections  for  periods  of 
war  or  national  emergency  so  that  it 
would  not  apply  to  noncitizen 
purchasers  subject  to  the  control  of 
countries  with,  which  the  U.S.  is  at  war 
or  during  periods  of  national  emergency. 

(b)  Vessels  of  1,000 gross  tons  or 
more.  This  paragraph  has  been 
amended,  without  substantive  change, 
to  conform  with  paragraph  (a),  clarifying 
those  transfers  that  are  contemplated  by 
its  terms. 

(c)  Foreign  transfer  other  than  for 
scrapping.  This  paragraph  has  been 
amended  to  provide  that  for  a  transfer  to 
the  government  of  an  acceptable  foreign 
country  and  in  unusual  circumstances  as 
determined  by  the  Maritime 
Administrator  (for  example  a  transfer  to 
an  entity  controlled  by  the  government 
of  an  acceptable  foreign  country),  some 
or  all  of  the  conditions  in  subparagraphs 
(c)(l)-{4)  may  be  waived. 

Subparagraph  (c)(l](ii)  has  been 
amended  to  make  clear  that  it  is  only  a 


transfer  of  ownership  as  a  result  of 
death  that  requires  notice  to  the  Vessel 
Transfer  Officer. 

Subparagraph  (c)(3)  has  been 
amended,  as  was  221.13(a)(4),  to  clarify 
what  is  intended  by  reference  to 
commercial  operation  in  the  waters  of 
certain  named  countries. 

(d)  Foreign  transfer  for  scrapping. 

One  commenter  noted  that  there  could 
be  a  sale  to  a  noncitizen  of  a 
documented  vessel  under  the  general 
approvals  provided  in  §  221.13,  which 
vessel  could  be  scrapped  foreign  by 
such  noncitizen  without  transfer  of 
registry  (but  after  deleting  its  U.S. 
documentation)  to  a  foreign  country  or 
without  operation  under  authority  of  a 
foreign  country.  The  commenter 
suggested  this  paragraph  be  amended  so 
that  it  is  clear  that  whether  or  not  there 
is  a  transfer  of  registry  the  conditions 
required  by  this  paragraph  will  apply.  It 
has  been  so  amended. 

(e)  Resident  agent  for  service.  No 
change. 

(f)  Administrative  provisions.  No 
change. 

Section  221. 1 7  Sale  of  a  Documented 
Vessel  by  Order  of  a  District  Court 

This  section  implements  46  U.S.C. 
31329(a),  which  permits  foreclosure  sale 
of  a  documented  vessel  by  order  of  a 
district  court  to  a  person  eligible  to  own 
a  documented  vessel  or  to  a  mortgagee 
of  the  vessel. 

No  change. 

Section  221. 19  Possession  or  Sale  of 
Vessels  by  Mortgagees  or  Trustees 
Other  Than  Pursuant  to  Court  Order 

This  section  permits  a  mortgagee  that 
is  not  eligible  to  own  a  documented 
vessel  or  a  citizen-trustee  of  the 
mortgage  to  take  possession  of  a 
documented  vessel  in  the  event  of 
default  in  lieu  of  a  foreclosure 
proceeding  ordered  by  a  U.S.  District 
Court,  but  prohibits  operation  of  the 
vessel  in  commerce.  This  section  reflects 
the  fact  that  when  a  noncitizen 
mortgagee  brings  a  civil  action  in  rem  to 
enforce  a  preferred  mortgage  lien  on  the 
vessel  pursuant  to  46  U.S.C.  31325(b)(1), 
the  mortgagee  may  also  petition  the 
court  pivsuant  to  46  U.S.C.  31325(e)(1) 
for  appointment  of  a  receiver  and  the 
court  may  authorize  the  receiver  to 
operate  the  vessel  on  such  terms  and 
conditions  as  the  court  deems 
appropriate. 

One  commenter  questioned  why 
MARAD  requires  in  this  section  that  the 
receiver  appointed  by  the  coiurt  in  an  in 
rem  proceeding  must  be  a  section  2 
citizen  in  order  to  operate  the  vessel, 
suggesting  this  be  broadened  to  include 
any  person  eligible  to  own  a 


documented  vessel.  MARAD  agrees  and 
this  section  has  been  so  amended.  If  the 
receiver  is  not  a  section  2  citizen,  the 
vessel  may  not  be  operated  in  coastwise 
trade  without  written  approval  of  the 
Maritime  Administrator. 

Subpart  C — Preferred  Mortgages  on 
Documented  Vessels:  Mortgagees  and 
Trustees 

Section  221.21  Purpose 

This  section  is  self  explanatory. 

No  change. 

Section  221.23  Notice/Approval  of 
Noncitizen  Mortgagees 

This  section  reflects  exercise  by  the 
Maritime  Administrator  of  the  discretion 
contained  in  46  U.S.C.  31322(a)(l)(D)(vi) 
to  approve  persons  other  than  ffiose 
specifically  identified  in  the  statute  to 
be  mortgagees  of  preferred  mortgages  on 
documented  vessels.  Blanket  approval  is 
granted  to  certain  federally  insured 
depository  institutions  to  hold  preferred 
mortgages  on  documented  vessels, 
pursuant  to  authority  of  46  U.S.C. 
31322(a)(l)(D)(iii),  notwithstanding  that 
they  may  not  be  citizens  of  the  United 
States.  The  statute  authorizes  such 
institutions  to  be  mortgagees,  unless 
disapproved.  This  section  provides 
notice  that,  pursuant  to  statute, 
noncitizens  may  be  mortgagees  of 
vessels  that  are  exempt  from  foreign 
transfer  restrictions  under  these 
regulations. 

(a)  As  with  §  221.11(c),  commenters 
suggested  that  this  paragraph  should 
clearly  state  that  fishing  vessels  do  not 
lose  their  statutory  exemption  firom 
mortgagee  approval  requirements  if  they 
also  have  a  registry  endorsement,  so 
long  as  any  trading  under  that  authority 
has  been  only  incidental  to  the  vessel’s 
principal  employment  in  the  fisheries 
and  directly  related  thereto.  That  has 
been  done. 

(b)  No  change. 

(c)  As  with  S  221.13(a)(2),  a  number  of 
commenters  suggested  that  this 
paragraph  be  clarified  to  indicate  that 
noncitizen  mortgagees  are  excluded 
from  the  standing  approvals  granted 
only  at  such  time  as  those  specific 
noncitizens  are  subject,  directly  or 
indirectly,  to  control  of  a  coimtry  at  any 
time  when  such  country  is  the  subject  of 
a  U.S.  Government  prohibition  on  trade 
and  that  the  exclusion  for  periods  of  war 
or  national  emergency  be  similarly 
limited  so  that  it  would  apply  only  to 
mortgagees  subject  to  the  control  of 
countries  with  which  the  U.S.  is  at  war 
or  during  periods  of  national  emergency. 
This  has  been  done. 
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Jd)  One  commenter  suggested  that  if 
the  poUcy  for  the  administration  of 
section  9(c)(1)  is  to  threat  transfers  to 
noncitizens  of  documented  vessels 
owned  by  citizens  of  the  United  States 
the  same  as  such  transfers  of  such 
vessels  owned  by  noncitizens,  then 
mortgages  should  be  included  and,  since 
noncitizens  may  be  mortgagees  of 
preferred  mortgages  of  documented 
vessels  if  approved  by  the  Secretary 
(under  section  31328(a)(l)(D)(vi)),  all 
noncitizens  should  be  grant^  approval 
to  be  mortgagees.  If  blanket  approval  is 
granted  to  sell  a  documented  vessel 
owned  by  a  citizen  of  the  United  States 
to  a  noncitizen,  and  if  such  a  vessel 
owned  by  a  noncitizen  can  be  both  sold 
and  mortgaged  to  a  noncitizen,  the 
commenter  stated,  then  there  is  no 
reason  such  a  vessel  should  not  be 
mortgaged  to  a  noncitizen  and  the  latter 
be  approved  as  a  mortgagee  of  a 
preferred  mortgage.  The  commenter 
requested  that  if  this  suggestion  is  not 
adopted,  blanket  approval  be  given  to 
any  person  eligible  to  own  a 
documented  vessel  to  be  a  mortgagee  of 
a  preferred  mortgage  of  a  documented 
vessel. 

No  other  comment  to  this  effect  has 
been  received.  MARAD  has  had  little 
experience  with  noncitizens  acting  as 
mortgagees  for  preferred  mortgages. 

More  experience  is  needed  with  the 
transactional  approvals  newly  provided 
for  before  MARAD  can  responsibly 
extend  broad  general  approvals  to  such 
mortgagees. 

No  c^nge  was  made  to  this 
paragraph. 

Section  221^  Application  for 
Approval  as  Mortgagee 

This  section  is  self-explanatory. 

(a)  (New;  former  paragraph  (a)  is 
redesignated  as  paragraph  (b).)  This 
new  paragraph  was  added  at  the 
suggestion  of  a  commenter  to  make  clear 
that  noncitizen  mortgagees  qualifying 
under  {  221.23  (a),  (b)  or  (c)  need  not  file 
an  application. 

(b)  This  is  former  paragraph  (a) 
redesignated  without  substantive 
change. 

(c)  This  is  former  paragraph  (b) 
redesignated  without  diange. 

(d)  This  is  former  paragraph  (c) 
redesignated  without  change. 

Section  22U7  Permitted  Mortgage 
Trusts 

This  section  provides  that  where  the 
United  States  (^vemment  or  a  State  is 
the  mortgagee  of  a  documented  vessel  or 
trustee  for  the  benefit  of  a  person  not 
qualifying  as  a  citizen  of  the  United 
States,  issuance  of  the  note  or  other 
evidence  of  indebtedness  secured  by  the 


mortgage  does  not  require  MARAD 
approval  It  makes  clear  that,  unless  a 
person  is  a  mortgagee  or  trustee 
approved  by  MARAD,  a  note  or  other 
evidence  of  indebtedness  secured  by  a 
mortgage  on  a  documented  vessel  may 
not  issued,  assigned,  transferred  to. 
or  held  in  trust  for  the  benefit  of  a 
noncitizen,  by  that  person  to  a  person 
who  does  not  qualify  as  a  citizen  of  the 
United  States  under  section  2  without 
the  specific  approval  of  MARAD. 

One  commenter  suggested  that  the 
role  of  MARAD  in  approving  mortgage 
trusts  under  this  section  should  be 
expanded  to  include  approval  of  the 
trust  itself  in  addition  to  the  trustee.  The 
commenter  is  concerned  about 
noncitizen  beneficiaries  of  a  trust  being 
able  to  control  the  administration  of  the 
bust  and  the  operabon  of  the  vessel 
subject  thereto.  Inasmuch  as  general 
approval  has  been  given  (with  only 
minor  exceptions)  to  all  section  9(c)(1) 
bansactions,  it  would  be  anomalous  for 
MARAD  to  review  and  approve 
individual  mortgage  trusts.  MARAD 
will  of  course,  investigate  any  alleged 
violation  of  laws  or  regulations  it 
administers,  and  will  hold  trustees 
which  it  has  approved  responsible  for 
statutory  compliance. 

(a)  No  diange. 

(b)  No  change. 

(c)  One  commenter  suggested  that,  in 
the  event  a  trustee  is  disapproved,  the 
Maritime  Adminisbator  should  provide 
a  copy  of  the  disapprovaj^  notice  and 
order  to  the  mortgagor  iiTaddition  to  the 
trustee  and  the  Coast  Guard.  MARAD 
may  not  know  the  identity  of  mortgagors 
for  whom  a  trustee  has  been  acting  and 
therefore  cannot  undertake  to  assure 
individual  notice.  Public  notice  will  be 
published  in  the  Federal  Register  of  any 
disapproval 

(d)  (New)  One  commenter  stated  that 
since  section  9(c)(1)  does  not  apply  to 
fishing  vessels,  fish  processing  vessels, 
fish  tender  vessels,  or  vessels  operated 
only  for  pleasure  and  since  the 
requbements  of  section  31322(aKl),  by 
reason  of  paragraph  (a)(2)  of  that 
section,  do  not  apply  to  a  documented 
vessel  that  has  a  fisheries  endorsement 
or  a  recreational  endorsement  or  both, 
then  there  is  no  necessity  to  have  a 
trustee  act  where  a  note  is  issued  or 
bansferred  to  a  noncitizen  and  is 
secured  by  a  mortgage  on  such  a  vessel 
However,  the  commenter  suggested,  if 
the  mortgagee  of  those  types  of  vessels 
desires  to  have  a  trustee  act  as 
mortgagee  there  should  be  no 
citizenship  or  other  requirements  for 
such  trustee.  MARAD  agrees  and  this 
new  paragraph  recognizes  the  statutmy 
exception  for  a  mortgage  trust  just  as 

§  221.23  does  for  mortgagees. 


Section  221 JS  Approval  of  Corporate 
Citizen  Trustee 

This  section  reflects  the  statutory 
criteria  of  46  U.S.C.  31328(b)  (l)-(4)  for 
approval  of  a  corporate  trustee  that  is  a 
citizen  of  the  United  States. 

(a)  No  change. 

(b)  No  change. 

(c)  No  change. 

(d)  No  change. 

(e)  No  change. 

This  section  was  amended  to  provide  ' 
that  any  approvals  granted  therein  shall 
terminate  if  the  approved  entity  fails  at 
any  time  to  meet  the  applicable 
requirements. 

Section  22U1  Approval  of  Corporate 
Noncitizen  Trustm 

This  section  implements  the  authority 
granted  the  Secretary  by  46  U.S.G 
31328(a)(4)  and  (b)(5)  to  permit  a 
federally  insured  depository  institution 
that  is  not  a  citizen  of  the  United  States 
to  serve  as  an  approved  trustee  if  it 
otherwise  meets  the  criteria  of  46  U.S.C. 
31328(b)(l)-(4)  and  files  an  application 
to  that  effect  ^th  MARAD. 

One  commenter  noted  that  in  the 
second  interim  final  rule,  what  had  been 
proposed  sections  dealing  with  approval 
of  noncorporate  citizen  trustees  and 
approval  of  noncitizen  trustees  were 
removed.  The  reason  for  the  removal 
was  stated  in  the  Discussion  section  of 
the  secoiul' interim  final  rule — that 
“[wjhile  46  US.G  31328(a)(3)  might 
seem  to  indicate  that  any  section  2 
citizen  could  be  approved  as  a  trustee, 
31328(c)  limits  approval  to  those 
'satisfying  the  qualifications  of  31328(b), 
which  include  being  organized  as  a 
corporation.”  To  the  commenter  this 
appears  to  be  an  unduly  restrictive 
interpretation  of  that  section.  The 
commenter  believes  the  history  of  this 
section  and  of  the  law  which  it  replaced 
shows  that  this  interpretatibn  placed  on 
the  new  statute  by  MARAD  is  not 
required. 

MARAD  cannot  agree.  The 
construction  of  section  31328  is  clear 
and  unambiguous.  As  here  relevant, 
31326(a)  requires  that  in  order  to  serve 
as  trustee,  an  entity  must  meet  certain 
criteria,  and  that  i^ess  the  trustee  is  a 
State  or  the  United  States  Government  it 
must  have  been  approved  by  the 
Secretary.  Section  31328(b)  requires  the 
Secretary's  approval  of  trustee  if  they 
are  corporations  meeting  certain 
criteria.  Section  31328(c)  requires  that  if 
at  any  time  the  trustee  fails  to  meet  the 
criteria  of  31328(b)  (unless  it  is  a  State 
or  the  United  StatM  Government)  it 
shall  be  disapproved.  As  a  matter  of 
construction,  (c)  clearly  requires  all 
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trustees  approved  under  31328  (other 
than  a  State  or  die  United  States 
Govennnent)  to  meet  the  criteria  of 
Were  it  otherwise,  (c)  would  be 
qualified  to  indicate  that  it  only  af^iltod 
to  trustees  other  than  those  approved 
under  (a).  MARAD  is  unable  to  reach 
any  ot^  cooclusioo. 

(a)  No  change. 

(bj  No  change. 

Section  22133  Application  for 
Approval  as  Trustee 

This  section  is  self  explanatory. 

(a)  No  change. 

(b)  No  change. 

(c)  No  change. 

(d)  No  change. 

(e)  (New)  This  new  paragraph  was 
added  to  make  clear  that  once 
approved,  entities  may  act  as  trustee 
without  specific  transactional  approval 

Section  2213$  Renewal  of  Approval  of 
Trustee 

This  sectkm  is  self  explanatory. 
Trustees  will  be  approved  for  five  years 
rather  than  the  pr^ous  one  year 
approval 

(a)  No  change. 

(b)  No  diange. 

Section  22137  Conditions  A  ttaching  to 
Approvals 

This  section  provides  that  whenever 
an  approval  of  a  mortgagee  or  trustee  is 
grant^  by  the  Maritime  Administrator 
pursuant  to  46  U.S.C  31322(a)(2)(D)(iii) . 
or  (iv)  or  31328(a)(3)  or  (4).  that  approval 
shall  be  conditional  on  prompt  response 
by  the  mortgagee  or  trustee  to  written 
requests  by  the  Maritime  Administrator 
for  information  or  reports  concerning  its 
continuing  compliance  with  the  terms  or 
conditions  upon  which  such  approval 
was  granted.  The  terms  or  conditions 
may  be  those  imposed  generally  by 
provisions  in  this  part,  or  specifically  in 
the  approval  itseli  Because  there  is  no 
renewal  required  of  approvals  to  serve 
as  mortgagees,  and  renewal  of 
aj^xovale  to  serve  as  tiustees  is  oidy 
required  every  five  years,  it  is  i^cessary 
that  the  Maridnie  Administrator  be  able 
to  verify  fiom  time  to  time  that  die 
person  is  oondnuiag  to  abide  by  such 
terms  and  ooaditioas.  This  section 
imposes  an  <Aligation  on  an  approved 
mortgagee  or  trustee  to  notify  the 
Muitime  Administrator  promptly  of  the 
conunencement  of  a  foreclosure  actiao 
in  a  foreign  jurisdiction  involving  a 
documented  vessel  to  which  section  9 
and  this  part  are  applicable  and  to 
ensure  dwt  the  court  or  other  tribunal 
has  proper  notice  of  those  provisions. 
This  requirement  is  intended  to  give  the 
forei^  court  or  other  tribunal  notice 
that  sale  of  the  vessel  to  a  nondtieen 


without  prior  approval  of  the  Maritime 
Administrator  would  be  void  under  U.S. 
law,  and  also  diat  a  noncitizen 
purchaser  of  die  vessel  couk)  not 
lawfully  transfer  the  vessel  to  foreign 
registry  without  prior  approval  of  the 
Maridme  Administrator.  The  nodoe  to 
the  Maritime  Administrator  of 
commencement  of  a  foret^  fotedosure 
action  is  Intended  to  permit 
consideratian  of  whedier  sudi  af^xovaU 
should  be  given  and,  if  not  an 
opportunity  for  the  Maiitinie 
Administradon  to  intervene  in  the 
proceeding.  This  section  also  prohdrits 
an  approved  trustee  from  assuming  any 
fiduciary  obligation  in  favor  of 
noncitizen  b^ficiaries  that  would  be  in 
conflict  with  these  regulations.  Since 
these  Kgulations  have  the  force  and 
effect  of  law,  trust  obligations  that 
violate  them  would  be  unenforceable. 

(a)  No  change. 

(b)  No  substantive  change. 

(c)  No  change. 

Subpart  D — ^Transactions  Involving 
Maritime  Interesto  in  Time  of  Wvor 
National  Emergency  under  46  App. 

U.8.C.  835  [Reserv^] 

This  subpart  reserves  for  later 
implementation  regulations  ooncerahig 
foreign  transfer  of  interests  in  or  cont^ 
of  vessels  or  maritime  facilities  under 
the  captioned  circiunstances. 

No  change. 

Subpart  E — Civil  Penalties 
Section  22131  Purpose 

Subpart  E  proposes  procedures 
MARAD  would  utilize  to  assess  civil 
penalties  for  violations  of  48  US.C 
chapter  313  and  of  section  6  of  the 
Shipping  Act,  1916,  as  amended.  The 
proposed  regulations  adopt  the  informal 
assessment  procedure  us^  by  many 
administrative  agencies,  and.  in 
particulcur,  those  used  by  the  Coast 
Guard,  which  has  shared 
responsibilities  under  chapter  313. 

One  commenter  suggested  adding  a 
similar  note  or  explanation  as  to 
criminal  penalties.  MARAD  does  not 
have  criminal  penalty  authority  and  this 
Subpari  applies  only  to  civil  pmaalties.  A 
sentence  has  been  ^ded  to  the  note 
stating  that  criminal  penalties  may  also 
be  imposed  for  violation  of  these 
statutes. 

Section  221.63  Investigation 

No  change. 

Section  221.65  Criteria  for  Determining 
Penalty 

No  change. 

Section  22137  Stipulation  Procedure 

No  diange. 


Section  22139  Hearing  Officer 
No  change. 

Section  221.71  Hearing  Officer 
Referral 

No  change. 

Section  221. 73  Initial  Hearing  Officer 
Consideration 

No  change. 

Section  221.75  Response  by  Party 
No  change. 

Section  221. 77  Disclosure  of  Evidence 
No  diange. 

Section  22L79  Request  For 
Confidential  Treatment 

No  change. 

Section  22131  Counsel 
No  diange. 

Section  22133  Witnesses 
No  change. 

Section  22135  ffoaring  Procedures 
No  change. 

Sectkm  22137  Records 
No  change. 

Section  22139  Hearing  Offioer’s 
Decision 

No  change. 

Section  221.91  Appeals 

One  commmiter  suggested  that  there 
should  be  a  requirement  tiiat  the  written 
decision  od  tiie  appeal  should  be  sent  to 
the  party  by  certified  or  registered  mail 
and,  if  the  decision  is  adverse  and  is 
final  agency  action,  the  party  should  be 
advised  of  the  right  of  appeal  to  the 
courts  from  that  decision,  similar  to  tfie 
provisions  in  paragraph  (c)  of  $  221.89 
with  regard  to  aj^al  from  the  decision 
by  tile  Hearing  Officer.  This  section  has 
been  so  amended. 

Section  22133  Coliection  of  Civil 
Penalties 

No  change. 

Subpart  F— Other  l^ansien  fatvohrh^ 
Domimented  Vesseb  (Reserved] 

Subpart  G — Savings  Providons 

Section  221.111  Status  of  Prior 
Transactions — Controlling  Dates 

This  section  was  amended  to 
recognize  the  effective  period  of  the 
second  interim  final  ruJi& 
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Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12291,  and  it  has 
been  determined  that  this  is  not  a  major 
rule.  It  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 
There  will  be  no  increase  in  production 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
governments,  agencies,  or  geographic 
regions.  Furthermore,  it  will  not 
adversely  affect  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

While  this  rulemaking  does  not 
involve  any  change  in  important 
Departmental  policies,  it  is  considered 
significant  under  the  DOT  regulatory 
policies  and  procedures  (44  FR 11034, 
February  26, 1979).  It  implements 
statutory  changes  that  will  substantially 
e^ect  the  regulation  of  transactions 
involving  U.S.-documented  vessels,  and 
has  generated  significant  public  interest. 
However,  because  the  economic  impact 
should  be  minimal,  further  regulatory 
evaluation  is  not  necessary. 

Because  this  final  rule  recognizes 
statutory  exceptions  to  the  requirements 
for  Maritime  Administration  approval 
for  certain  regulated  transactions  and 
significantly  relieves  restrictions  on  the 
affected  public  in  other  regards,  the 
Maritime  Administration  has 
determined  that  good  cause  exists 
pursuant  to  5  U.S.C.  553(d)(1)  for  it  to  be 
effective  upon  publication. 

Federalism 

The  Maritime  Administration  has 
analyzed  this  rulemaking  in  accordance 
with  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  these  regulations  do 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Maritime  Administration  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environmental  Assessment 

The  Maritime  Administration  has 
considered  the  environmental  impact  of 
this  rulemaking  and  has  concluded  that 
an  environmental  impact  statement  is 
not  required  under  the  National 
Environmental  Policy  Act  of  1969. 


Paperwork  Reduction  Act 

This  rulemaking  contains  information 
collection  requirements  that  were 
approved  by  the  Office  of  Management 
and  Budget  (Approval  No.  2133-0006). 
0MB  approved  the  latest  changes  to  the 
information  collection  requirements  in 
revised  part  221  as  contained  in  the 
second  interim  final  rule  (56  FR  30656), 
published  July  3, 1991,  on  August  30, 

1991.  No  substantial  or  material 
modifications  to  the  information 
collection  requirements  contained  in  the 
second  interim  filial  rule  have  been 
made  in  this  Bnal  rule.  However,  the 
revision  of  forms  contained  in  this  rule 
will  be  submitted  to  OMB  for  review 
and  approval.  Therefore,  use  of  present 
Maritime  Administration  forms  will  be 
continued,  pending  review  and  approval 
of  the  proposed  revisions. 

List  of  Subjects  in  46  CFR  Part  221 

Maritime  carriers.  Mortgages, 
Reporting  and  recordkeeping 
requirements.  Trusts  and  trustees. 

Accordingly,  46  CFR  part  221  is 
revised  to  read  as  follows: 

Part  221— Regulated  Transactions 
Involving  Documented  Vessels  and 
Other  Maritime  Interests 

Subpart  A— Introduction 

221.1  Purpose. 

221.3  Definitions. 

221.5  Citizenship  declarations. 

221.7  Applications  and  fees. 

Subpart  B— Transfers  to  Noncitizens  or  to 
Registry  or  Operation  Under  Authority  of  a 
Foreign  Country 

221.11  Required  approvals. 

221.13  General  approval. 

221.15  Approval  for  transfer  of  registry  or 
operation  under  authority  of  a  foreign 
country  or  for  scrapping  in  a  foreign 
country. 

221.17  Sale  of  a  documented  vessel  by  order 
of  a  district  court. 

221.19  Possession  or  sale  of  vessels  by 
mortgagees  or  trustees  other  than 
pursuant  to  court  order. 

Subpart  C — Preferred  Mortgages  on 
Documented  Vessels:  Mortgagees  and 
Trustees 

221.21  Purpose. 

221.23  Notice/approval  of  noncitizen 
mortgagees. 

221.25  Applications  for  approval  as 
mortgagee. 

221.27  Permitted  mortgage  trusts. 

221.29  Approval  of  corporate  citizen  trustee. 
221.31  Approval  of  corporate  noncitizen 
trustee. 

221.33  Application  for  approval  as  trustee. 
221.35  Renewal  of  approval  of  trustee. 

221.37  Conditions  attaching  to  approvals. 


Subpart  D— Transactions  Involving 
Maritime  Interests  in  Time  of  War  or 
National  Emergency  under  46  App.  U.S.C. 
835  [Reserved] 

Subpart  E— Civil  Penalties 

221.61  Purpose. 

221.63  Investigation. 

221.65  Criteria  for  determining  penalty. 

221.67  Stipulation  procedure. 

221.69  Hearing  Officer. 

221.71  Hearing  Officer  referral. 

221.73  Initial  Hearing  Officer  consideration. 
221.75  Response  by  party. 

221.77  Disclosure  of  evidence. 

221.79  Request  for  confidential  treatment. 
221.81  Counsel.  ' 

221.83  Witnesses. 

221.85  Hearing  procedures. 

221.87  Records. 

221.89  Hearing  Officer's  decision. 

221.91  Appeals. 

221.93  Collection  of  civil  penalties. 

Subpart  F— Other  Transfers  Involving 
Documented  Vessels  [Reserved] 

Subpart  G — Savings  Provisions 

221.111  Status  of  prior  transactions — 
controlling  dates. 

Authority.  46  App.  U.S.C.  802,  803,  808,  835, 
839,  841a,  1114(b),  1195;  46  U.S.C.  chs.  301  and 
313;  49  U.S.C.  336;  49  CFR  1.66. 

Subpart  A — Introduction 

§  221.1  Purpose. 

(a)  This  part  implements  statutory 
respcHisibilities  of  the  Secretary  of 
Transportation  (the  Secretary)  with 
respect  to: 

(1)  Approval  pursuant  to  46  U.S.C.  ch. 
313,  subch.  n  of  Mortgagees  and  trustees 
of  preferred  mortgages  on  vessels 
documented  under  the  laws  of  the 
United  States; 

(2)  The  regulation  pursuant  to  46  App. 
U.S.C.  808  of  transactions  involving 
transfers  of: 

(i)  An  interest  in  or  control  of 
Documented  Vessels  owned  by  Citizens 
of  the  United  States  (including  the 
Transfer  of  a  Controlling  Interest  in  such 
owners)  to  Noncitizens  or; 

(ii)  A  Documented  Vessel  to  registry 
or  Operation  under  Authority  of  a 
Foreign  Country  or  for  scrapping  in  a 
foreign  country;  and 

(3)  Transactions  involving  maritime 
interests  in  time  of  war  or  national 
emergency  under  46  App.  U.S.C.  835. 

(b)  The  responsibilities  in  paragraph 
(a)  (1)  through  (3)  of  this  section  have 
been  delegated  by  the  Secretary  of  the 
Maritime  Administrator. 

§  221.3  Definitions. 

For  the  purpose  of  this  part,  when 
used  in  capitalized  form: 

(a)  Bowaters  Corporation  means  a 
Noncitizen  corporation  organized  imder 
the  laws  of  the  United  States  or  of  a 
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State  that  has  satisfied  the  requirements 
of  46  App.  U^C.  683-l(aHe)  and  holds 
a  valid  Certificate  of  Complianoe  issued 
by  the  Coast  Guard. 

fb]  Charter  means  any  agreement  or 
commitment  by  which  fixe  possession  or 
services  of  a  vessel  are  secured  for  a 
period  of  time,  or  for  one  w  more 
voyages,  whether  or  not  a  demise  of  the 
vessel 

(c)  Citizea  of  the  United  States  means 
a  ^rson  (including  receivers,  trustees 
and  succeesoTs  or  assignees  of  such 
Persons  as  provided  in  46  App.  U.S.C. 
803),  including  any  Person  {stockholder, 
partner  or  otl^  entity)  who  has  a 
Controlling  Interest  in  such  Person,  any 
Person  v^ose  stock  or  equity  is  being 
relied  upon  to  establish  the  reqwsite 
U.S.  citisen  ownership,  and  any  parent 
corporation,  partnership  or  other  entity 
of  such  Person  at  all  tiers  of  ownership, 
who,  in  both  form  and  substance  at  each 
tier  of  ownership,  satisfies  the  following 
requirements — 

(1)  An  individual  who  is  a  Citizen  of 
the  United  States,  by  birth, 
naturalization  or  as  otherwise 
authorized  by  law; 

(2)  A  corporation  organized  under  the 
laws  of  the  United  States  or  of  a  State, 
the  Controlling  Interest  of  which  is 
owned  by  and  vested  in  Citizens  of  the 
United  States  and  whose  president  or 
chief  executive  officer,  chairman  of  the 
board  of  directors  and  all  officers 
authorized  to  act  in  the  absence  or  ^ 
disability  of  such  persons  are  Citizens  of 
the  United  States,  and  no  more  of  its 
directors  than  a  minority  df  the  number 
necessary  to  constitute  a  quorum  are 
Noncitizens; 

(3)  A  partnership  organized  under  the 
laws  of  the  United  States  or  of  a  State,  if 
all  general  partners  are  Citizens  of  the 
United  States  and  a  Controlling  Interest 
in  the  partnership  is  owned  by  Citizens 
of  the  United  States; 

{4)  An  association  organized  under 
the  laws  of  the  United  States  or  of  a 
State,  whose  president  or  other  chief 
executive  oi^cer,  chairman  of  the  board 
of  directors  (or  equivalent  committee  or 
body]  and  all  officers  authorized  to  act 
in  t^ir  absence  or  disability  are 
Citizens  of  the  United  States,  no  more 
than  a  minority  of  the  number  of  its 
directors,  or  equivalent,  necessary  to 
constitute  a  quorum  are  Noncitizens, 
and  a  GontrolUng  Interest  in  which  is 
vested  in  Qtizens  ofihe  United  Stales; 

(SJ  A  idnt  venture,  if  it  is  iMt 
determined  by  the  Maritime 
Administrator  to  be  in  effect  an 
association  or  a  partnership,  which  is 
organized  under  the  laws  of  the  United 
States  or  of  a  State,  if  each  ooventurer  is 
a  Citizen  of  the  United  States.  If  a  joint 
venture  is  in  effect  an  association,  it  will 


be  treated  as  is  an  association  under 
paragraph(cX4]  of  this  section,  or.  if  it  is 
in  effect  a  partnership,  will  be  treated  as 
is  a  partnership  under  paragraph  (cK3) 
of  this  section:  or 

(6)  A  Trust  described  in  paragraph 
(t}(l  j  of  this  section. 

(d)  Controlling  mterest  owned  by  and 
vested  in  Citizens  of  the  United  States 
means  that — 

(1)  In  the  case  of  a  corporation: 

(1)  Title  to  a  majority  of  the  stock 
thereof  is  owned  by  and  vested  in 
Citizens  of  the  United  States,  free  from 
any  trust  or  fiduciary  obligation  in  favor 
of  any  Noncitizen; 

(ii)  Ihe  majority  of  Uie  voting  power 
in  such  corporation  is  vested  in  Citizens 
of  the  United  States: 

(iii)  Through  no  contract  cnt 
understanding  is  it  so  arranged  that  the 
majority  of  the  voting  power  may  be 
exercis^  directly  or  indirectly,  in 
behalf  of  any  Noncitizem  and 

(iv)  By  no  other  means* whatsoever 
control  of  the  corporation  is  conferred 
upon  or  permitted  to  be  exercised  by 
any  Noncitizen; 

(2)  In  the  case  of  a  partnership,  ail 
general  partners  are  Citizens  of  the 
United  States  and  ownership  and 
control  of  a  majority  of  the  partnership 
interest  free  and  clear  of  any  trust  or 
fiduciary  obligation  in  favor  of  any 
Noncitizen,  is  vested  in  a  partner  or 
partners  each  of  whom  is  a  Citizen  of 
the  United  States; 

(3)  In  the  case  of  an  association,  a 
majority  of  the  voting  power  is  vested  in 
Citizens  of  the  United  States,  fi%e  and 
clear  of  any  trust  or  fiduciary  obligation 
in  favor  of  any  Noncitizen;  and 

(4)  In  the  case  of  a  joint  venture,  a 
majority  of  the  equity  is  owned  by  and 
vested  in  Citizens  of  the  United  States 
free  and  clear  of  any  trust  or  fiduciary 
obligation  in  favor  of  any  Noncitizen; 
but 

(5)  In  the  case  of  a  corporation, 
partnership,  assodatitHi  or  joint  venture 
owning  a  vessel  which  is  iterated  in  the 
coastwise  trade,  the  amount  of  interest 
and  voting  power  required  to  be  owmed 
by  and  vested  in  Citizens  of  the  United 
States  shall  be  not  less  than  75  percent 
as  required  by  46  App.  U.S.C.  802. 

(e)  Documented  vessel  means  a  vessel 
documented  under  chapter  121.  title  46. 
United  States  Code  or  a  vessel  for  which 
an  application  for  sudi  documentation  is 
pending. 

(f)  Federally  insured  depository 
institution  means  a  corporation  or 
assodati(Mi  organized  and  doing 
business  under  the  laws  of  the  United 
States  or  of  a  State,  authorized  by  such 
laws  to  accept  deposits  from  the  public, 
which  has  a  combiitod  capital  and 
surplus  (as  stated  in  its  most  recent 


published  rq}CHt  of  condition)  of  at  least 
$3.0001000,  and  whose  deposit  accounts 
are  insured  by  any  of  the  following 
agencies — 

(1)  Federal  Deposit  Inrarance 
Corporation  (FDiC): 

(2)  Savings  Association  fauuranoe 
Fund  (SAIF);  or 

(3)  Natioaal  Credit  Union 
Administration  (NCUA). 

(g)  Fishing  vessel  means  a  vessel  that 
cominerdally  engages  in  the  planting, 
cultivating,  catching,  taking,  or 
harvesting  of  fi^,  ^tellfish,  marine 
animals,  pearls,  shells,  or  marine 
vegetation  or  an  activity  that  can 
reasonably  be  expected  to  result  in  the 
planting,  cultivating,  catching,  taking,  or 
harvesting  of  fish,  shellfish,  marine 
animals,  pearls,  shells,  or  marine 
vegetation. 

(h)  Fish  processing  vessel  means  a 
vessel  that  commercially  prepares  fish 
or  fish  products  ofiier  dian  by  gutting, 
decapitating,  gilling,  skinning,  shudcing, 
icing,  freezing,  or  brine  chilling. 

(i)  Fish  tender  vessel  means  a  vessel 
that  commercially  supplies,  stores, 
refingerates,  or  transports  (except  in 
foreign  commerce)  fish,  fish  products,  or 
materials  directly  related  to  fishing  or 
the  preparation  of  fish  to  or  from  a 
Fishing  Vessel,  Fish  Processing  Vessel, 
or  another  Fish  Tender  Vessel  or  a  fish 
processing  facility. 

(j)  Hearing  Officer  means  an 
individual  designated  by  the  Maritime 
Administrator  to  conduct  hearings  under 
Subpart  E  of  this  part  and  assess  civil 
penalties. 

(k)  Mortgagee  means — 

(l)  A  Person  to  whom  a  Documented 
Vessel  or  other  property  is  mortgaged; 
or 

(2)  When  a  mortgage  on  a  vessel 
involves  a  trust,  the  trustee  that  is 
designated  in  the  trust  agreement,  unless 
the  context  indicates  otherwise. 

(l)  Noncitizen  means  a  Person  who  is 
not  a  Citizen  of  the  United  States. 

(m)  Operation  under  the  authority  of  a 
foreign  country  means  any  agreement, 
undertaking  or  device  by  which  a 
Documented  Vessel  is  voluntarily 
subjected  to  any  restriction  or 
requirement,  actual  or  contingent,  under 
the  laws  or  regulations  of  a  foreign 
country  or  instrumentality  thereof 
concerning  use  at  operation  of  the 
vessel  that  is  or  may  be  in  defecation  of 
the  rights  and  obligations  of  the  owner, 
(^lerator  or  master  of  the  vessel  under 
the  laws  of  the  United  States,  unless 
such  restriction  or  requirement  is  of 
general  iqjplicability  and  unifoimly 
imposed  by  sudi  country  or 
instrumentality  in  exermse  of  its 
sovereign  prerogatives  with  respect  to 
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public  health,  safety  or  welfare,  or  in 
implementation  of  accepted  principles  of 
international  law  regarding  cabotage  or 
safety  of  navigation. 

(n)  Party  means  the  Person  alleged  to 
have  violated  the  statute  or  regulations 
for  which  a  civil  penalty  may  be 
assessed. 

(o)  Person  includes  individuals  and 
corporations,  partnerships,  joint 
ventures,  associations  and  Trusts 
existing  under  or  authorized  by  the  laws 
of  the  United  States  or  of  a  State  or, 
imless  the  context  indicates  otherwise, 
or  any  foreign  country. 

(p)  Pleasure  vessel  means  a  vessel 
that  has  been  issued  a  Certificate  of 
Documentation  with  a  recreational 
endorsement  and  is  operated  only  for 
pleasure  pursuant  to  46  U.S.C.  12109. 

(q)  Settlement  means  the  process 
whereby  a  civil  penalty  or  other 
disposition  of  the  alleged  violation  is 
agreed  to  by  the  Hearing  Officer  and  the 
Party  in  accordance  with  §  221.73  of  this 
part. 

(r)  State  means  a  State  of  the  United 
States,  Guam,  Puerto  Rico,  the  Virgin 
Islands,  American  Samoa,  the  District  of 
Columbia,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and  any 
other  territory  or  possession  of  the 
United  States. 

(s)  Transfer  means  the  passing  of 
control  of  or  an  interest  in  a 
Documented  Vessel  and  includes  the 
involuntary  conveyance  by  a  foreign 
judicial  or  administrative  tribunal  of  any 
interest  in  or  control  of  a  Documented 
Vessel  owned  by  a  Citizen  of  the  United 
States  to  a  Noncitizen  that  is  not  eligible 
to  own  a  Documented  Vessel. 

(t)  Trust  means: 

(1)  In  the  case  of  ownership  of  a 
Documented  Vessel,  a  Trust  that  is 
domiciled  in  and  existing  under  the  laws 
of  the  United  States,  or  of  a  State,  of 
which  the  trustee  is  a  Citizen  of  the 
United  States  and  a  Controlling  Interest 
in  the  Trust  is  held  for  the  benefit  of 
Citizens  of  the  United  Stotes;  or 

(2)  In  the  case  of  a  mortgage  trust,  a 
trust  that  is  domiciled  in  and  existing 
under  the  laws  of  the  United  States,  or 
of  a  State,  for  which  the  trustee  is 
authorized  to  act  on  behalf  of 
Noncitizen  beneficiaries  pursuant  to  46 
U.S.C.  31328(a)  and  subpart  C  of  this 
part. 

(u)  United  States,  when  used  in  the 
geographic  sense,  means  the  States  of 
the  United  States,  Guam,  Puerto  Rico, 
the  Virgin  Islands,  American  Samoa,  the 
District  of  Columbia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  any  other  territory  or 
possession  of  the  United  States;*  when 
used  in  other  than  the  geographic  sense, 
it  means  the  United  States  Government. 


(v)  United  States  Government  means 
the  Federal  Government  acting  by  or 
through  any  of  its  departments  or 
agencies. 

(w)  Vessel  Transfer  Officer  means  the 
Maritime  Administration’s  Vessel 
Transfer  and  Disposal  Officer,  whose 
address  is  MAR-745.1,  Maritime 
Administration,  United  States 
Department  of  Transportation, 
Washington,  D.C.  20590,  or  that  person’s 
delegate. 

§  221.5  Citizenship  deciarations. 

(a)  Pursuant  to  46  U.S.C.  31306(a). 
when  an  instrument  transferring  an 
interest  in  a  Documented  Vessel  owned 
by  a  Citizen  of  the  United  States  is 
presented  to  the  United  States 
Government  for  filing  or  recording,  the 
Person  filing  shall  submit  therewith 
Maritime  Administration  Form  No.  MA- 
899  so  it  may  be  determined  if  sections  9 
or  37  of  the  Shipping  Act  of  1916  (46 
App.  U.S.C.  808  and  837)  apply  to  the 
transaction.  Form  No.  MA-899  is 
available  from  the  Coast  Guard 
Documentation  Office  at  the  port  of 
record  of  the  vessel  or  from  the  Vessel 
Transfer  Officer. 

(b)  The  filing  required  by  paragraph 

(a)  of  this  section  is  not  required  for 
transactions  involving  vessel  types 
described  in  §  221.11(b)(l)(i)  through  (iv) 
of  this  part. 

(c)  The  filing  required  by  paragraph 
(a)  of  this  section  is  waived  for 
transactions  which  are  given  general 
approval  in  this  part. 

(d)  If  the  transfer  of  interest  is  one 
which  requires  written  approval  of  the 
Maritime  Administrator,  the  Person 
filing  shall  submit  therewith  evidence  of 
that  approval. 

(e)  A  declaration  filed  by  any  Person 
other  than  an  individual  shall  be  signed 
by  an  official  authorized  by  that  Person 
to  execute  the  declaration. 

§  221.7  Applications  and  fees. 

(a)  Applications,  Whenever  written 
approval  of  the  Maritime  Administrator 
is  required  for  transfers  to  Noncitizens 
or  to  foreign  registry  or  Operation  Under 
Authority  of  a  Foreign  Country,  or 
pursuant  to  a  Maritime  Administration 
contract  or  Order,  an  application  on 
Maritime  Administration  Form  MA-29 
or  MA-29B  giving  full  particulars  of  the 
proposed  transaction  shall  be  filed  with 
the  Vessel  Transfer  Officer. 

(b)  Fees.  Applications  for  written 
approval  of  any  of  the  following 
transactions  shall  be  accompanied  by 
the  specified  fee: 

(1)  Transactions  requiring  approval 
for: 

(i)  Sale  and  delivery  by  a  Citizen  of 
the  United  States  to  a  Noncitizen,  or 


Transfer  to  foreign  registry  or  Operation 
Under  Authority  of  a  Foreign  Country,  of 
a  Documented  Vessel,  per  vessel — 


(A)  Of  1,000  gross  tons  and  over .  $325 

(B)  Of  less  than  1,000  gross  tons . . .  170 

(ii)  Mortgage  of,  or  Transfer  of  any  interest  in, 

or  control  of,  a  Documented  Vessel  owned 
by  a  Citizen  of  the  United  States  to  a 

Noncitizon,  per  vessel .  250 

(W)  Charter  of  a  Documented  Vessel  owned 
by  a  Citizen  of  the  United  States  to  a 
Noncitizen,  per  vessel .  250 


(iv)  Sale  or  Transfer  of  an  interest  in  or  the 
control  of  an  interest  in  an  entity  that  is  a 
Citizen  of  the  United  States  and  owns,  or 
is  the  direct  or  icKlirect  parent  of  an  entity 
that  owns,  any  Documented  Vessel,  if  by 
such  sale  or  Transfer  the  (^trollirrg  Inter¬ 
est  in  such  entity  is  vested  irt,  or  held  for 

the  bertefit  of,  any  NorKitizen  . . . .  325 

(v)  Application  for  approval  to  act  as  Mortga¬ 
gee  or  trustee  for  an  indebtedr>ess  secured 
by  a  preferred  mortgage  on  a  Documented 
Vessel,  and  all  required  renewal  applica¬ 


tions.. . - . . .  215 

(2)  Transactiortt  requiring  written  approval 
pursuant  to  a  Maritime  Administration  con¬ 
tract  or  Order„ . . . . . 

(i)  Transfer  of  ownership  or  registry,  or,  both, 

of  the  vessel,  per  vessel .  260 

Oi)  Sale  or  Transfer  of  any  interest  in  the 
owrter  of  the  vessel.  If  by  such  sale  or 
Transfer  the  Corttrolling  Interest  in  the 
owner  is  vested  in,  or  held  for  the  bertefit 

of,  a  Norxatizen,  per  vessel . 235 

(1)  Charter  of  the  vessel  to  a  Noncitizen,  per 

vessel . 240 

Civ)  Transfer  of  title  to  a  vessel  subject  to  a 
mortgage  in  favor  of  the  United  States  and 
to  have  the  mortgage  assumed  by  a  new 
mortgagor,  per  vessel .  400 


(c)  Modification  of  applications  or 
approvals.  An  application  for 
modification  of  any  pending  application 
or  prior  approval,  or  of  an  outstanding 
Maritime  Administration  contract  or 
Order,  shall  be  accompanied  by  the  fee 
established  for  the  original  application. 

(d)  Reduction  or  waiver  of  fees.  The 
Maritime  Administrator,  in  appropriate 
circumstances,  and  upon  a  written 
finding,  may  reduce  any  fee  imposed  by 
paragraph  (b)  or  (c)  of  this  section,  or 
may  waive  the  fee  entirely  in 
extenuating  circumstances  where  the 
interest  of  the  United  States 
Government  would  be  served. 

Subpart  B— Transfers  to  Noncitizens 
or  to  Registry  or  Operation  Under 
Authority  of  a  Foreign  Country 

§  221.1 1  Required  approvals. 

(a)  Except  as  provided  in  sections 
31322(a)(1)(D)  and  31328  of  title  46. 
United  States  Code,  a  Person  may  not, 
without  the  approval  of  the  Maritime 
Administrator 

(1)  Sell,  mortgage,  lease,  charter, 
deliver,  or  in  any  manner  Transfer  to  a 
Noncitizen,  or  agree  (unless  such 
agreement  by  its  terms  requires 
approval  of  the  Maritime  Administrator 
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in  order  to  effect  such  transfer),  to  sell, 
mortgage,  lease,  charter,  deliver,  or  in 
any  manner  Transfer  to  a  Noncitizen, 
any  interest  in  or  control  of  a 
Documented  Vessel  owned  by  a  Citizen 
of  the  United  States  or  a  vessel  the  last 
documentation  of  which  was  under  the 
laws  of  the  United  States  except  as 
provided  in  this  part;  or 

(2)  Place  any  Documented  Vessel,  or 
any  vessel  the  last  documentation  of 
which  was  under  the  laws  of  the  United 
States,  under  foreign  registry  or  operate 
that  vessel  under  the  authority  of  a 
foreign  country,  except  as  provided  in 
this  part. 

(b)(1)  The  approvals  required  by 
paragraph  (a)(1)  of  this  section  are  not 
required  for  the  following  Documented 
Vessel  types  ^f  the  vessel  has  been 
operated  exclusively  and  with  bona 
fides  for  one  or  more  of  the  following 
uses,  under  a  CertiHcate  of 
Documentation  with  an  appropriate 
endorsement  and  no  other,  since  initial 
documentation  or  renewal  of  its 
documentation  following  construction, 
conversion,  or  transfer  from  foreign 
registry,  or,  if  it  has  not  yet  so  operated, 
if  the  vessel  has  been  designed  and  built 
and  will  be  operated  for  one  or  more  of 
the  following  uses: 

(1)  A  Fishing  vessel; 

(ii)  A  Fish  processing  vessel; 

(iii)  A  Fish  tender  vessel;  and 

(iv)  A  Pleasure  vessel. 

(2)  A  vessel  of  a  type  speciHed  in 
paragraphs  (b](l](i)  through  (iii)  of  this 
section  will  not  be  ineligible  for  the 
approval  granted  by  this  paragraph  by 
reason  of  also  holding  or  having  held  a 
Certificate  of  Documentation  with  a 
coastwise  or  registry  endorsement,  so 
long  as  any  trading  under  that  authority 
has  been  only  incidental  to  the  vessel’s 
principal  employment  in  the  fisheries 
and  directly  related  thereto. 

§  221.13  General  approval. 

(a)  Transactions  other  than  transfer  of 
registry  or  operation  under  authority  of 
a  foreign  country.  (1)  The  Maritime 
Administrator  hereby  grants  the 
approval  required  by  46  App.  U.S.C. 
808(c)(1)  for  the  sale,  mortgage,  lease. 
Charter,  delivery,  or  any  other  manner 
of  Transfer  to  a  Noncitizen  of  an  interest 
in  or  control  of  a  Documented  Vessel 
owned  by  a  Citizen  of  the  United  States 
or  a  vessel  the  last  documentation  of 
which  was  under  the  laws  of  the  United 
States  except; 

(i)  As  limited  by  paragraph  (b)  of  this 
section  for  transfers  to  Bowaters 
Corporations; 

(ii)  As  limited  by  $  221.15(d)  of  this 
part  for  sales  for  scrapping; 

(iii)  As  limited  by  §  |  221.23  and 
221.25  of  this  part  for  approval  of  ' 


preferred  Mortgagees  and  by  §  §  221.27, 
221.29,  221.31  and  221.33  for  permitted 
mortgage  trusts  and  approval  of  their 
trustees;  and 

(iv)  Bareboat  or  demise  Charters  of 
vessels  operating  in  the  coastwise  trade. 
A  Documented  Vessel  shall  remain 
documented  following  anjLtransaction 
approved  by  this  paragrapn  (a)(1).  Other 
approvals  may  be  required  by  statutes 
other  than  46  App.  U.S.C.  808(c)(1) 
and/or  by  contract  for  certain  vessels. 

(2)  The  approvals  granted  by 
paragraph  (a)(1)  of  this  section  shall  not 
apply  to  any  such  Transfer  proposed  to 
be  made  during  any  period  when  the 
United  States  is  at  war  or  during  any 
national  emergency,  the  existence  of 
which  has  invoked  the  provisions  of 
section  37  of  the  Shipping  Act,  1916,  as 
amended  (46  App.  U.S.C.  835),  or  to  any 
such  Transfer  proposed  to  be  made  to  a 
citizen  of  any  country  when  such 
transfer  would  be  contrary  to  the  foreign 
policy  of  the  United  States  as.declared 
by  an  executive  department  of  the 
United  States. 

(3)  An  information  copy  of  any  sales 
agreement,  bareboat  or  demise  Charter, 
or  mortgage  entered  into  pursuant  to  this 
approval  shall  be  submitted  to  the 
Vessel  Transfer  Officer  not  later  than 
thirty  days  following  a  request  by  that 
ofHcial. 

(4)  Except  for  Charters  to  Noncitizens 
of  documented  bulk  cargo  vessels 
engaged  in  carrying  bulk  raw  and 
processed  agricultural  commodities  from 
the  United  States  to  ports  in  the 
geographic  area  formerly  known  as  the 
Union  of  Soviet  Socialist  Republics,  or 
to  other  permissible  ports  of  discharge 
for  transshipment  to  the  geographic  area 
formerly  known  as  the  Union  of  Soviet 
Socialist  Republics,  pursuant  to  an 
operating-  differential  subsidy 
agreement  that  is  consistent  with  the 
requirements  of  46  CFR  parts  252  and 
294,  this  approval  excludes  and  does  not 
apply  to  Transfers  to  a  Person  who  is 
subject,  directly  or  indirectly,  to  control 
of  an  entity  within  the  geographic  area 
formerly  known  as  the  Union  of  Soviet 
Socialist  Republics,  Latvia,  Lithuania, 
Estonia,  Libya,  Iraq,  Bulgaria,  Albania, 
North  Korea,  Laos,  Cambodia, 
Mongolian  Peoples  Republic,  Vietnam, 
or  Cuba,  unless  such  transferee  is  an 
individual  who  has  been  lawfully 
admitted  into,  and  resides  in,  the  United 
States,  or  to  Charters  for  the  carriage  of 
cargoes  of  any  kind  to  or  from,  or  for 
commercial  operation  while  within  the 
waters  of  (as  distinct  from  passage 
through),  any  of  these  countries.  This  list 
of  countries  is  subject  to  change  from 
time  to  time.  Information  concerning 
current  restrictions  may  be  obtained 
from  the  Vessel  Transfer  Officer. 


(b)  Bowaters  corparations.  (1)  For 
documented  Vessels  other  than  those 
operating  in  the  coastwise  trade,  the 
approvals  granted  in  paragraph  (a)  of 
this  section  shall  apply  to  Bowaters 
Corporations. 

(2)  The  Maritime  Administrator 
hereby  grants  approval  for  the  time 
charter  of  a  Documented  Vessel  of  any 
tonnage  by  a  Citizen  of  the  United 
States  to  a  Bowaters  Corporation  for 
operation  in  the  coastwise  trade,  subject 
to  the  following  conditions: 

(1)  If  non-self-propelled  or,  if  self- 
propelled  and  less  than  500  gross  tons, 
no  such  vessel  shall  engage  in  the 
Bsheries  or  in  the  transportation  of 
merchandise  or  passengers  for  hire 
between  points  in  the  United  States 
embraced  within  the  coastwise  laws 
except  as  a  service  for  a  parent  or 
subsidiary  corporation;  and 

(ii)  If  non-self-propelled  or,  if  self- 
propelled  and  less  than  500  gross  tons, 
no  such  vessel  may  be  subchartered  or 
subleased  from  any  such  Bowaters 
Corporation  except: 

(A)  At  prevailing  rates; 

(B)  For  use  otherwise  than  in  the 
domestic  noncontiguous  trades; 

(C)  To  a  common  or  contract  carrier 
subject  to  part  3  of  the  Interstate 
Commerce  Act,  as  amended,  which 
otherwise  qualifies  as  a  Citizen  of  the 
United  States  and  which  is  not 
connected,  directly  or  indirectly,  by  way 
of  ownership  or  control  with  such 
corporation. 

§  221.15  Approval  for  transfer  of  registry 
or  operation  under  authority  of  a  foreign 
country  or  for  scrapping  in  a  foreign 
country. 

(a)  Vessels  of  under  1,000 gross  tons. 
(1)  The  Maritime  Administrator  hereby 
grants  approval  for  the  Transfer  to 
foreign  registry  and  flag  or  Operation 
Under  the  Authority  of  a  Foreign 
Country  or  for  scrapping  in  a  foreign 
country  of  Documented  Vessels  or 
vessels  the  last  documentation  of  which 
was  under  the  laws  of  the  United  States 
and  whidi  are  of  under  1,000  gross  tons 
if  at  the  time  of  such  Transfer  there  are 
no  liens  or  encumbrances  recorded 
against  the  vessel  in  the  U.S.  Coast 
Guard  Documentation  Office  at  its  last 
U.S.  port  of  record. 

(2)  This  approval  shall  not  apply  if  the 
vessel  is  to  be  placed  under  the  registry, 
or  operated  under  the  authority  of,  or 
scrapped  in  any  country  listed  in 

§  221.13(a)(4)  of  this  part. 

(3)  This  approval  shall  not  apply  to 
any  such  Transfer  proposed  to  be  made 
during  any  period  when  the  United 
States  is  at  war  or  during  any  national 
emergency,  the  existence  of  which  has 
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invoked  the  provisions  of  section  37  of 
the  Shipping  Act,  1916,  as  amended  (46 
App.  U.S.C.  835),  or  to  any  such  Transfer 
proposed  to  be  made  to  a  citizen  of  any 
country  when  such  transfer  would  be 
contrary  to  the  foreign  policy  of  the 
United  States  as  declared  by  an 
executive  department  of  the  United 
States. 

(b)  Vessels  of 1,000 gross  tons  or 
more.  (1)  Applications  for  approval  of 
Transfer  to  foreign  registry  and  flag  or 
Operation  Under  the  Authority  of  a 
Foreign  Country  or  for  scrapping  in  a 
foreign  coimtry  of  Documented  Vessels 
or  vessels  the  last  documentation  of 
which  was  under  the  laws  of  the  United 
States  and  which  are  of  1,000  gross  tons 
or  more  will  be  evaluated  in  light  of— 

(1)  The  type,  size  speed,  general 
condition,  and  age  of  the  vessel; 

(ii)  The  acceptability  of  the  owner, 
proposed  transferee  and  the  country  of 
registry  or  the  country  under  the 
authority  of  which  the  vessel  is  to  be 
operated;  and 

(iii)  The  need  to  retain  the  vessel 
under  U.S.  documentation,  ownership  or 
control  for  purposes  of  national  defense, 
maintenance  of  an  adequate  merchant 
marine,  foreign  policy  considerations  or 
the  national  interest 

(2)  If  the  application  is  found  to  be 
acceptable  under  the  criteria  of  this 
paragraph,  approval  will  be  granted.  For 
vessels  of  under  3,000  gross  tons,  in  the 
absence  of  unusual  circumstances,  no 
conditions  will  be  imposed  on  the 
transfer.  For  vessels  of  3,000  gross  tons 
and  above,  approval  will  be  granted 
upon  acceptance  by  the  owner  of  the 
terms  and  conditions  referred  to  in 
paragraph  (c)  or  (d)  of  this  section,  as 
applicable.  Additional  terms  deemed 
appropriate  by  the  Maritime 
Administrator  may  be  imposed.  The 
terms  and  conditions  shall  be  contained 
in  an  Approval  Notice  and  Agreement 
(“Contract")  executed  prior  to  issuance 
of  the  Transfer  Order.  Unless  otherwise 
speciHed,  the  terms  and  conditions  shall 
remain  in  effect  for  the  period  of  the 
remaining  economic  life  of  the  vessel  or 
for  the  duration  of  a  national  emergency 
proclaimed  by  the  President  prior  or 
subsequent  to  such  Transfer,  whichever 
period  is  longer.  The  economic  life  of  a 
vessel  for  purposes  of  this  regulation  is 
deemed  to  be  twenty  (20)  years  for 
tankers  and  other  liquid  bulk  carriers 
and  twenty-five  (25)  years  for  other 
vessel  types.  This  period  is  to  be 
calculated  from  the  date  the  vessel  was 
originally  accepted  for  delivery  from  the 
shipbuilder,  but  may  be  extended  for 
such  additional  period  of  time  as  may  be 
determined  by  the  Maritime 
Administrator  if  the  vessel  has  been 


substantially  rebuilt  or  modified  in  a 
manner  that  warrants  such  extension. 

(c)  Foreign  transfer  other  than  for 
scrapping.  If  the  foreign  Transfer  of  a 
vessel  referred  to  in  paragraph  (b)  of 
this  section  is  other  than  for  the  purpose 
of  scrapping  the  vessel  and  other  than  a 
Transfer  to  the  government  of  an 
acceptable  foreign  country,  and  in  the 
absence  of  imusual  circumstances  as 
determined  by  the  Maritime 
Administrator  (for  example  a  Transfer 
to  an  entity  controlled  by  the 
government  of  an  acceptable  foreign 
country),  the  following  conditions  will 
be  imposed  on  the  transferee: 

(1)  Ownership,  (i)  Without  the  prior 
written  approval  of  the  Maritime 
Administrator,  there  shall  be  no  further 
Transfer  of  ownership,  change  in  the 
registry  or  Operation  of  such  vessel 
Under  the  Authority  of  a  Foreign 
Country;  provided,  however,  that,  if  the 
Transfer  of  ownership  is  to  a  Citizen  of 
the  United  States  or  other  entity 
qualified  under  46  U.S.C.  12102(a)  to 
document  a  vessel  and  the  vessel  is 
thereafter  documented  under  U.S.  law, 
no  prior  written  approval  shall  be 
required  but  the  transferee  shall  notify 
the  Vessel  Transfer  Officer  in  writing  of 
such  change  in  the  ownership  and  the 
U.S.  documentation  within  thirty  (30) 
days  after  such  change  in  ownership 
and  documentation. 

(ii)  The  restrictions  contained  in 
paragraph  (c)(l)(i)  of  this  section  shall 
not  be  applicable  to  a  change  in 
ownership  resulting  from  the  death  of 
the  vessel  owner,  so  long  as  notification 
of  any  such  Transfer  of  ownership 
occurring  by  reason  of  death  shall  be 
filed  with  the  Vessel  Transfer  Officer 
within  60  days  from  the  date  of  such 
Transfer  identifying  with  particularity 
the  name,  legal  capacity,  citizenship, 
current  domicile  or  address  of,  or  other 
method  of  direct  communication  with, 
the  transferee(s). 

(2)  Requisition.  The  vessel  shall,  if 
requested  by  the  United  States,  be  sold 
or  Chartered  to  the  United  States  on  the 
same  terms  and  conditions  upon  which 
a  vessel  owned  by  a  Citizen  of  the 
United  States  or  documented  under  U.S. 
law  could  be  requisitioned  for  purchase 
or  Charter  pursuant  to  section  902  of  the 
Merchant  Marine  Act,  1936,  as  amended 
(46  App.  U.S.C.  1242).  If  the  vessel  is 
imder  the  flag  of  a  country  that  is  a 
member  of  the  North  Atlantic  Treaty 
Organization  (NATO),  the  Maritime 
Administrator  will  consider  this 
condition  satisfied  if  the  owner 
furnishes  satisfactory  evidence  that  the 
vessel  is  already  in  noncommercial 
service  under  the  direction  of  the 
government  of  a  NATO  coimtry. 


(3)  Trade.  Without  the  prior  written 
approval  of  the  Maritime  Administrator, 
the  vessel  shall  not  carry  cargoes  of  any 
kind  to  or  from,  or  be  operated 
commercially  while  within  the  waters  of 
(as  distinct  from  passage  through),  a 
country  referred  to  in  S  221.13(a)(4)  of 
this  part,  nor  shall  there  be  any  Charter 
or  o^er  Transfer  of  an  interest  in  the 
vessel,  other  than  to  a  Citizen  of  the 
United  States,  for  carriage  of  cargoes  of 
any  kind  to  or  from,  or  for  commercial 
operation  while  within  the  waters  of  (as 
distinct  firom  passage  through),  ahy  such 
country. 

(4)  Default  In  the  event  of  default 
under  any  or  all  of  the  conditions  set 
forth  in  paragraphs  (c)  (1),  (2)  or  (3)  of 
this  section,  the  owner  shalj  pay  to  the 
Maritime  Administration,  without 
prejudice  to  any  other  rights  that  the 
United  States  may  have,  sis  liquidated 
damages  and  not  as  a  penalty,  the  sum 
of  not  less  than  $25,000  or  more  thsm 
$1,000,000,  as  specified  in  the  contract, 
and  the  vessel  shall  be  subject  to  the 
penalties  imposed  by  46  App.  U.S.C.  808 
and  839.  Pursuant  to  46  App.  U.S.C  836, 
the  Maritime  Administrator  may  remit 
forfeiture  of  the  vessel  upon  such 
conditions  as  may  be  required  under  the 
circumstances  of  the  particular  case, 
including  the  payment  of  a  sum  in  lieu  of 
forfeiture,  and  execution  of  a  new 
agreement  containing  substantially  the 
same  conditions  set  forth  above  and 
such  others  as  the  Maritime 
Administrator  may  deem  appropriate 
and  which  will  be  applicable  to  the 
vessel  for  the  remaining  period  of  the 
original  agreement.  In  order  to  secure 
the  payment  of  any  such  sums  of  money 
as  may  be  required  as  a  result  of  default, 
the  transferee  shall  contractually  agree, 
in  form  and  substance  approved  by  the 
Chief  Counsel  of  the  Maritime 
Administration,  to  comply  with  the 
above  conditions  and  to  provide  a 
United  States  commercial  surety  bond 
or  other  surety  acceptable  to  the 
Maritime  Administrator  for  an  amount 
not  less  than  $25,000  and  not  more  than 
$1,000,000,  depending  upon  the  type,  size 
and  condition  of  the  vessel.  “Other 
siu'ety"  may  be  any  one  of  the  following: 

(i)  An  irrevocable  letter  of  credit, 
which  (s  acceptable  to  the  Maritime 
Administrator,  issued  or  guaranteed  by 
a  Citizen  of  the  United  States  or  by  a 
Federally  Insured  Depository  Institution; 

(ii)  A  pledge  of  United  States 
Government  securities; 

(iii)  The  written  guarantee  of  a 
friendly  government  of  which  the 
transferee  is  a  national; 

(iv)  A  written  gu€U‘antee  or  bond  by  a 
United  States  corporation  found  by  the 
Maritime  Administrator  to  be  financially 
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qualified  to  service  the  undertaking  to 
pay  the  stipulated  amount; 

(v)  If  the  transferee  is  controlled  in 
any  manner  by  one  or  more  Citizens  of 
the  United  States,  a  contractual 
agreement  in  form  and  substance 
acceptable  to  the  Chief  Counsel  of  the 
Maritime  Administration  by  the 
transferee  and  the  Citizens  of  the  United 
States  with  authority  to  exercise  such 
control,  if  found  by  the  Maritime 
Administrator  to  be  hnancially 
qualiHed,  jointly  and  severally  to  pay 
the  stipulated  amount,  such  agreement 
to  be  secured  by  the  written  guarantee 
of  the  transferee  and  each  of  the 
Citizens  of  the  United  States  or  other 
form  of  guarantee  as  may  be  required  by 
the  Maritime  Administrator;  or 

(vi)  Any  other  surety  acceptable  to  the 
Maritime  Administrator  and  approved 
as  to  form  and  substance  by  the  Chief 
Counsel  of  the  Maritime  Administration. 

(d)  Foreign  transfer  for  scrapping.  If 
the  transfer  of  control,  whether  or  not 
there  is  a  transfer  of  registry,  of  a  vessel 
referred  to  in  paragraph  (b)  of  this 
section  is  for  the  purpose  of  scrapping 
the  vessel  abroad,  the  following 
conditions  will  be  imposed  on  the 
transferee: 

(1)  The  vessel  or  any  interest  therein 
shall  not  be  subsequently  sold  to  any 
Person  without  the  prior  written 
approval  of  the  Maritime  Administrator, 
nor  shall  it  be  used  for  the  carriage  of 
cargo  or  passengers  of  any  kind 
whatsoever. 

(2)  Within  a  period  of  18  months  ht)m 
the  date  of  approval  of  the  sale,  the  hull 
of  the  vessel  shall  be  completely 
scrapped,  dismantled,  dismembered,  or 
destroyed  in  such  manner  and  to  such 
extent  as  to  prevent  the  further  use 
thereof,  or  any  part  thereof,  as  a  ship, 
barge,  or  any  other  means  of 
transportation. 

(3)  The  scrap  resulting  from  the 
demolition  of  the  hull  of  the  vessel,  the 
engines,  machinery,  and  major  items  of 
equipment  shall  not  be  sold  to,  or 
utilized  by,  any  citizen  or 
instrumentality  of  a  country  referred  to 
in  §  221.13(a)(4)  of  the  part,  nor  may 
such  scrap  be  exported  to  these 
countries.  The  engines,  machinery  and 
major  items  of  equipment  shall  not  be 
exported  to  destinations  within  the 
United  States. 

(4)  In  the  event  of  default  under  any  or 
all  of  the  conditions  set  forth  in 
paragraphs  (d)  (1),  (2)  or  (3)  of  this 
section,  the  transferee  shall  pay  to  the 
Maritime  Administration,  without 
prejudice  to  any  other  rights  that  the 
United  States  may  have,  as  liquidated 
damages  and  not  as  a  penalty,  the  sum 
of  not  less  than  $25,000  or  more  than 
$1,000,000,  as  specihed  in  the  contract. 


depending  upon  the  size,  type  and 
condition  of  the  vessel.  This  payment 
shall  be  secured  by  a  surety  company 
bond  or  other  surety  satisfactory  to  Ae 
Maritime  Administrator.  “Other  surety” 
may  be  one  of  those  set  out  in  paragraph 
(c)(4)  (i)  through  (vi)  of  this  section. 

(5)  lliere  shall  be  Hied  with  the  Vessel 
Transfer  Officer  a  certificate  or  other 
evidence  satisfactory  to  the  Chief 
Counsel  of  the  Maritime  Administration, 
duly  attested  and  authenticated  by  a 
United  States  Consul,  that  the  scrapping 
of  the  vessel  (hull  only)  and  disposal  or 
utilization  of  the  resultant  scrap  and  the 
engines,  machinery  and  major  items  of 
equipment  have  been  accomplished  in 
accord  with  paragraphs  (d)  (2)  and  (3)  of 
this  section. 

(e)  Resident  agent  for  service.  (1)  Any 
proposed  foreign  transferee  shall,  prior 
to  the  issuance  and  delivery  of  the 
Transfer  Order  covering  the  vessel  or 
vessels  to  be  transferred,  designate  and 
appoint  a  resident  agent  in  the  United 
States  to  receive  and  accept  service  of 
process  or  other  notice  in  any  action  or 
proceeding  instituted  by  the  United 
States  relating  to  any  claim  arising  out 
of  the  approved  transaction. 

(2)  The  resident  agent  designated  and 
appointed  by  the  foreign  transferee  shall 
be  subject  to  approval  by  the  Maritime 
Administrator.  To  be  acceptable,  the 
resident  agent  must  maintain  a 
permanent  place  of  business  in  the 
United  States  and  shall  be  a  banking  or 
lending  institution,  a  ship-owner  or  ship- 
operating  corporation  or  other  business 
entity  that  is  satisfactory  to  the 
Maritime  Administrator. 

(3)  Appointment  and  designation  of 
the  resident  agent  shall  not  be 
terminated,  revoked,  amended  or  altered 
without  the  prior  written  approval  of  the 
Maritime  Administrator. 

(4)  The  foreign  transferee  shall  file 
with  the  Vessel  Transfer  Officer  a 
written  copy  of  the  appointment  of  the 
resident  agent,  which  copy  shall  be  fully 
endorsed  by  the  resident  agent  stating 
that  it  accepts  the  appointment,  that  it 
will  act  thereimder  and  that  it  will  notify 
the  Vessel  Transfer  Officer  in  writing  in 
the  event  it  becomes  disqualiHed  from 
so  acting  by  reason  of  any  legal 
restrictions.  Service  of  process  or  notice 
upon  any  officer,  agent  or  employee  of 
the  resident  agent  at  its  permanent  place 
of  business  shall  constitute  ei^ective 
service  on,  or  notice  to,  the  foreign 
transferee. 

(f)  Administrative  provisions.  (1)  The 
subsequent  Transfer  of  ownership  or 
registry  of  vessels  that  have  been 
Transferred  to  foreign  ownership  or 
registry  or  both,  or  to  Operation  Under 
the  Authority  of  a  Foreign  Country,  that 
remain  subject  to  Maritime 


Administration  contractual  control  as 
set  forth  above,  will  be  subject  to 
substantially  the  same  Maritime 
Administration  policy  considerations 
that  governed  the  original  Transfer, 
including  such  changes  or  modifications 
that  have  subsequently  been  made  and 
continued  in  effect.  Approval  of  these 
subsequent  Transfers  will  be  subject  to 
the  same  terms  and  conditions 
governing  the  foreign  Transfer  at  the 
time  of  the  previous  Transfer,  as 
modified  (if  applicable). 

(2)  The  authorization  for  all  approved 
transactions,  either  by  virtue  of  46  App. 
U.S.C.  808,  835  and  839  or  the  Maritime 
Administration's  Contract  with  the 
vessel  owner,  will  be  by  notiHcation  in 
the  form  of  a  Transfer  Order  upon 
receipt  of  the  executed  Contract,  the 
required  bond  or  other  stirety,  and  other 
supporting  dociunentation  required  by 
the  Contract. 

(3)  In  order  that  the  Maritime 
Administration's  records  may  be 
maintained  on  a  ciurent  basis,  the 
transferor  and  transferee  of  the  vessel 
are  required  to  notify  the  Vessel 
Transfer  Officer  of  the  date  and  place 
where  the  approved  transaction  was 
completed,  and  the  name  of  the  vessel,  if 
changed.  This  information  relating  to  the 
completion  of  the  transaction  and  any 
change  in  name  shall  be  furnished  as 
soon  as  possible,  but  not  later  than  10 
days  after  the  same  has  occurred. 

S  221.17  Sale  of  a  documented  vessel  by 
order  of  a  district  court 

(a)  A  Documented  Vessel  may  be  sold 
by  order  of  a  district  court  only  to  a 
Person  eligible  to  own  a  Dociunented 
Vessel  or  to  a  Mortgagee  of  the  vessel. 
Unless  waived  by  the  Maritime 
Administrator,  a  Person  purchasing  the 
vessel  pursuant  to  court  order  or  from  a 
Mortgagee  not  eligible  to  document  a 
vessel  who  purchased  the  vessel 
pursuant  to  a  court  order  must  dociunent 
the  vessel  under  chapter  121  of  title  46, 
United  States  Code. 

(b)  A  Person  purchasing  the  vessel, 
pursuant  to  court  order  or  frtim  a 
Mortgagee  not  eligible  to  document  a 
vessel  who  purchased  the  vessel 
pursuant  to  a  court  order,  and  wishing  to 
obtain  waiver  of  the  documentation 
requirement  must  submit  a  request 
including  the  reason  therefor  to  the 
Vessel  Transfer  Officer. 

(c) (1)  A  Mortgagee  not  eligible  to  own 
a  Dociunented  Vessel  shall  not  operate, 
or  cause  operation  of,  the  vessel  in 
commerce.  Except  as  provided  in 
paragraph  (c)(2)  of  this  section,  the 
vessel  may  not  be  operated  for  any 
purpose  without  the  prior  written 
approval  of  the  Maritime  Administrator. 
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(2)  The  Maritime  Administrator 
hereby  grants  approval  for  a  Mortgagee 
not  eligible  to  own  a  Documented 
Vessel  to  operate  the  vessel  to  the 
extent  necessary  for  the  inunediate 
safety  of  the  vessel  or  for  repairs, 
drydocking  or  berthing  changes,  but 
only  under  the  command  of  a  Citizen  of 
the  United  States. 

§221.19  Posesssion  or  sale  of  vessels  by 
mortgagees  or  trustees  ottMT  than 
pursuant  to  court  order. 

(a)  A  Mortgagee  or  a  trustee  of  a 
preferred  mortgage  on  a  Documented 
Vessel  that  is  not  eligible  to  own  a 
Documented  Vessel  does  not  require  the 
express  approval  of  the  Maritime 
Administrator  to  take  possession  of  the 
vessel  in  the  event  of  default  by  the 
mortgagor  other  than  by  foreclosure 
pursuctnt  to  46  U.S.C  31329,  if  provided 
for  in  the  mortgage  or  a  related 
financing  document,  but  in  such  event 
the  vessel  may  not  be  operated,  or 
caused  to  be  operated,  in  commerce. 

The  vessel  may  not,  except  as  inuvided 
in  paragraph  (b)  of  this  section,  be 
operated  for  any  other  purpose  unless 
approved  in  writing  by  the  Maritime 
Administrator,  nor  may  the  vessel  be 
sold  to  a  Noncitizen  without  the 
approval  of  the  Maritime  Administrator. 

(b)  The  Maritime  Administrator 
hereby  grants  approval  for  such 
Mortgagee  or  trustee  to  operate  the 
vessel  to  the  extent  necessary  for  the 
immediate  safety  of  the  vessel,  for  its 
direct  return  to  Ae  United  States  or  for 
its  movement  within  the  United  States, 
or  for  repairs,  drydocking  or  berthing 
changes,  but  only  under  the  command  of 
a  Citizen  of  the  United  States. 

(c)  A  Noncitizen  Mortgagee  that  has 
brought  a  civil  action  in  rent  for 
enforcement  of  a  preferred  mortgage  lien 
on  a  citizen-owned  Documented  Vessel 
pursuant  to  46  U.S.C.  31325(b)(l]  may 
petition  the  court  pursuant  to  46  U.S.C. 
31325(e)(1)  for  appointment  of  a  receiver 
and,  if  Ae  receiver  is  Person  eligible  to 
own  a  Documented  Vessel,  to  authorize 
the  receiver  to  operate  the  mortgaged 
vessel  on  such  terms  and  conditions  as 
the  court  deems  appropriate.  If  the 
receiver  is  not  a  Citizen  of  the  United 
States,  the  vessel  may  not  be  operated 
in  coastwise  trade  without  prior  written 
approval  of  the  Maritime  Administrator. 

Subpart  C— Preferred  Mortgagee  on 
Documented  Veeeeta:  Mortgagees  and 
Trustees 

§  221ut1  Purpose. 

The  purpose  of  this  subpart  is  to 
implement  responsibilities  of  the 
Maritime  Adniinistrator  with  respect  to 
approving  Mortgagees  and  trusteies  of 


preferred  mortgages  on  Documented 
Vessels  pursuant  to  46  U.S.C. 
31322(a)(1)(D)  (iii)  and  (vi)  and  31328(a) 

(3)  and  (4). 

§  221J23  Nottee/approval  of  noncitizen 
mortgageea. 

(a) (1)  Notice  is  hereby  given  that 
pursuant  to  statute  any  Noncitizen  may 
be  a  preferred  Mortgagee  of  the 
following  Documented  Vessel  types  if 
the  vessel  has  been  operated  exclusively 
and  with  bona  fides  for  one  or  more  of 
the  following  uses,  under  a  Certificate  of 
Documentation  with  an  appropriate 
endorsement  and  no  other,  since  initial 
docAimentation  or  renewal  of  its 
documentation  following  construction, 
conversion,  or  transfer  from  foreign 
registry,  or,  if  it  has  not  yet  so  operated, 
if  the  vessel  has  been  designed  and  built 
and  will  be  operated  for  one  or  more  of 
the  following  uses: 

(1)  A  Fishing  vessel: 

(ii)  A  Fish  processing  vessel; 

(iii)  A  Fish  tender  vessel;  and 

(iv)  A  Pleasure  vessel. 

(2)  A  vessel  of  a  type  specified  in 
paragraphs  (a)(1)  (i)  through  (iii)  of  this 
section  will  not  be  ineligible  for  the 
approval  granted  by  this  pciragraph  by 
reason  of  also  holding  or  having  held  a 
Certificate  of  Documentation  with  a 
registry  or  coastwise  endorsement,  so 
long  as  any  trading  under  that  authority 
has  been  only  incidental  to  the  vessel’s 
principal  employment  in  the  fisheries 
and  directly  related  thereto. 

(b)  The  Maritime  Administrator 
hereby  grants  approval  for  any 
Noncitizen  to  be  a  preferred  Mortgagee 
of  the  following  Documented  Vessel 
types,  provided  that  Noncitizen  is  not 
subject  directly  or  indirectly,  to  control 
of  any  country  identified  in 

§  221.13(a)(4)  of  this  part: 

(1)  A  vessel  under  1,000  gross  tons; 

(2)  An  oil  spill  response  vessel 
documented  pursuant  to  46  U.S.C.  12106; 
and 

(3)  A  vessel  operating  on  inland  lakes 
or  waters  from  which  there  is  no 
navigable  exit  to  an  ocean  for  that 
vessel. 

(c)  'The  Maritime  Administrator 
hereby  grants  approval  to  the  granting 
or  transfer  of  a  preferred  mortgage  of  a 
Documented  Vessel  to  a  Federally 
Insured  Depository  Institution,  so  long 
as  it  shall  continue  to  remtun  a 
Federally  Insured  Depository  Institution. 
'This  approval  shall  not  apply  to  any 
such  preferred  mortgage  proposed  to  be 
made  or  transferred  during  any  i>eriod 
when  the  United  States  is  at  war  or 
during  any  national  emergency,  the 
existence  of  which  has  invok^  the 
provisions  of  section  37  of  the  Shipping 
Act,  1916,  as  amended  (46  App.  U.&C. 


835),  or  to  a  preferred  mortgage 
proposed  to  be  made  or  transferred  to  a 
citizen  of  any  country  when  such 
transfer  would  be  contrary  to  the  foreign 
policy  of  the  United  States  as  declared 
by  an  executive  department  of  the 
United  States,  nor  shall  it  apply  if  that 
Federally  Insured  Depository  Institution 
is  subject  directly  or  indirectly,  to 
control  of  any  country  identified  in 
S  221.13(a)(4)  of  this  part. 

(d)  Other  Noncitizens  may  be  granted 
approval  by  the  Maritime  Administrate 
as  preferred  Mortgagees,  on  a  case-by¬ 
case  basis,  subject  to  such  conditions  as 
the  Administrator  may  prescribe.  No 
such  Noncitizen  may  serve  as  a 
preferred  Mortgagee  of  Documented 
Vessels,  however,  unless  it  shall  first 
have  filed  with  the  Vessel  Transfer 
Officer  an  application  pursuant  to 
§  221.25(a)  of  this  part  and  received 
approval  therefor  pursuant  to 
§  221.25(b). 

§221.25  Application  for  approval  aa 
mortgagee. 

(a)  Noncitizen  mortgagees  qualifying 
under  §  221.23  (a),  (b)  or  (c)  need  not  file 
an  application. 

(b)  Each  applicant  for  approval  as  a 
Mortgagee  of  a  preferred  mortgage 
pursuant  to  S  221.23(d)  shall  submit  a 
completed  Maritime  Administration 
Form  MA-29  to  the  Vessel  'Transfer 
Officer. 

(c)  Each  approval  of  an  application  to 
be  an  approved  Mortgagee  shall  be  in 
writing  and  an  original  of  such  approval 
shall  ^  provided  by  the  Maritime 
Administrator  to  the  approved 
Mortgagee. 

(d)  A  list  of  Mortgagees  who  have 
received  transactional  approval  will  be 
published  from  time  to  time  in  the 
Federal  Register,  but  current  information 
as  to  the  status  of  a  particular  Person 
may  be  obtained  from  the  Vessel 
Transfer  Officer. 

§  221.27  Permitted  mortgage  trusts. 

(a)  An  instrument  or  evidence  of 
indebtedness  secured  by  a  preferred 
mortgage  on  a  Documented  Vessel  to  a 
trustee  may  be  issued,  assigned, 
transferred  to  or  held  in  trust  for  the 
benefit  of.  a  Noncitizen  if  the  trustee  is  a 
State  or  the  United  States  Government 
No  application  to,  approval  by  or  notice 
to  the  Maritime  Adndnistrator  is 
required  on  the  part  of  the  United  States 
Government  or  such  State,  or  on  the  part 
of  the  mortgagor. 

(b)  As  to  all  other  Persons,  an 
instrument  or  evidence  of  indebtedness 
secured  by  a  mortgage  on  a  Documented 
Vessel  to  a  trustee  may  be  issued, 
assigned,  transfmred  to  or  held  in  trust 
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by  a  trustee  *for  the  ^benefit  a 

Noncitizen  only  #  Ihe  -trustee  has  been 
approved  hy  Ihe  ’Marhime  A&ninistrator 
under  this  -impart,  in  which  event  no 
further  -appHcation  to,  approval  by  or 
notice  to 4ie Maritime  Administrator's 
required. 

(c^  !lf  an  approved  trustee  art  any  time 
shall  no  -longer  qualify  !to  serve  in  such 
capacity  -under  this  sidipart: 

fl)  The  itrustee  shall  notify  Hie  Vessel 
Transfer  Officer  .of  such  iailure  to 
qualify  not  later  than  twenty  (20)  days 
after  tl»  event  cau8ii^.such&ilttre; 

(2)  The  Madtime  A^inistrator  shall 
pdbli^  a  -disapproval  notice  and  order 
and  provide  t^  trustee  and  the  Coast 
Guard  with  aiaopy  thei%of;and 
(3^  Within  diirty  (30)  days  of  the  date 
of  notification  provided  for  in  pas-agrapb 
(c)(1)  , of -this  section,  die  trustee  shall 
have  transferred  its  Bduciary 
responsibilities  to  a  successor  trustee 
that  has  been  approved  by  the  Maritime 
Administrator  pursuant  to  this  sub|>art. 

(dj  Any  Noncitizen  may  be  a  trustee 
of  a  preferred  mortgage  of  the 
Documented  Vessel  types  specified  in 
S  221.23(a)  of  this  part,  subject  to  the 
same  conditions  specified  therein. 

§  221,29  AppsDval  of  cocpofats  eittzen 
trustoa. 

No  corporation  shall  serve  as  a 
trustee  pursuant  to  ^this  part  .unless  it 
shall  ifiist  ihave  .Hied  with  ihe  Vessel 
Transfer  Officer  an  application  for 
appnival  pursuant  to  j  221,33(a)  -of  this 
part  and  Teceived  approval  thei^or 
pursuant  to  3  2£1.33(b).  Any  approved 
granted  pursuant  io  this  section  ^all 
terminate  if  the  approved  Institution 
shall  fail  at  any  time  to  meet  the 
requirements  df  paragraphs  -la)  throu^ 
(e)  of  this  section.  A  corporate  trustee 
will  be  approved  under -46  U,S£. 
31328(a)(S>)  and  th)  if  it— 

(a)  is  a  Citizen  ^  tiie  United  States 
(the  Maritime  -AdmintstratDr  reserves 
the  right  tto -require  proof -of  citieenship); 

(b)  Is  orgaiuzed  asa  coiporation,  and 
is  doing  business,  under  .the  la  ws  of  die 
United  States  .ca  of  a  State; 

fc)  Is  authorized  under  those  .laws -to 
exercise  corporate  trust  powers; 

4d)  Is  suhjoot  .to  aqpervisimi  or 
examination  by  an  official  of  Ihe  United 
States  Government  or  of  a  State;  and 
(e)  Has  a  cconbined  capital  end 
suiplus  .(as  stated  in  its  most  mcent 
publish^  repoitf  of  condition^  of  at  least 
$3,000000. 

9  221,b1  Approval  a<  cerponta  naacItiMn 
truaiaa. 

(al  No  corporate  Noncitizen  may 
serve  as  e  ‘trustee  -unless  It  dhaH  Hrst 
have  filed  wHh  Ihe  Vessel  Transfer 
Officer  an  application  pursuant  <o 


9  221.33(a)  of  flits  part  and  received 
approval  ffiercf  or  pursuant  1o  section 
221.38fb).  A  corporate  noncitizen  trustee 
will  be  approved  -under  46  UJS.C. 
31328(aJ(4)  and  Cb)  If-it— 

(1^  Is  organtz^  as  a  corporation,  and 
is  -doing  business,  under  the  laws  cf  the 
United  States  or  of  a  State; 

(2)  Is  authorized  under ‘fliose  laws  to 
exercise  oorporate  'trust  powers; 

4$)  is  aidtjeot  to  supervision  or 
examination  by  an  official  -of  the  United 
States-Govemment  or  of  a  State; 

(4)  Has  a  combined  capital  and 
surplus  4as  stated  in  its  most  recent 
puldisbed  raport  oT  oondition)  of  at  least 
SS.'OOe^OOQ;  and 

(5)  Is  not  a  Person  who  is  subject, 
directly  or  indireotly,  to  control  of  any 
country  idestified  in  9  221.19(a}(4J  of 
this  part. 

(b  j  -Any  .approval  granfted  pursuant  to 
paragraph  ija^juf  this  section  shad 
temmiate  H  approved  mstitution 
shall  fail  at  any  -time  to  meet  flm 
requirements  of  -that  paragraph. 

§  221.33  Application  for  approval  as 
trustoe. 

4a)  Each  applicant  for  ai^irovd  as  a 
trustee  ahaU  submit  a  completed 
Maritime  Administration  form  MA-^STP 
to  the  Vessel  Truisfer  Officer. 

(b)  Each  approval  of  an  application  to 
be  an  iBi^iroved  trustee  shall  be  in 
writing  s^anxiriginal  of  such  approval 
shall  Im  .provided  by  the  Maritime 
AdmimstEator  lo  -the  approved  trustee. 

Each  approval  cf  a  trustee  shall  -be 
effective  for  a  period  of  five  (5)  years 
from  the  date  ^  issuance,  subject  lo 
renesvaliorackhtional  £»e»(5)year 
periods  upon  satisfaction  tcf  the 
provisions  of  S  £2:U5. 

(d)  A  list  of  approved  trustees  will  be 
published  fiom  time  to  time  in  the 
Federal  Register,  'but  current  information 
as  to  the  status  -of  a  perticulw  Person 
may  be  obtained  from  the  Vessel 
Transfer  Officer. 

.4e)  Entities  approved  as  trustees  -under 
the  ppovisioRS  of  f  9  'SZl.'ZB  and  ZZIM  <oT 
this  partmay  act  as  e  trurtee  without 
specific  transactional  approval  ef  the 
Maritime  Administrator. 

§221.35  .nanewal -of  approval  of  twistea. 

(a)  Upon  the  filing  of  an  acceptable 
Maritime  Administration 'FonnMA-SfiO. 
approval  of  a  trustee  continuing  to  meet 
the  requirements  -cf  tins  subpeirt  will  be 
extended  for  an  ad^ional  period  of  five 
(5)  years. 

(b)  The  form-thallbe  sdbndtted  to -the 
Vessel  Transfer  Officer  not  -iater  -flian 
the  last  bushfiess  day  of,  and  not  e vlier 
than  the  diirfiefli  (seth)  calendar  day 
before 'expiration  of,  the  five  (S)  year 
period  then  in  effect. 


§221:37  Conditions  attactiins  lo 
approvals. 

Evmy  approved  graated  by  the 
Maritime  AdimBistiadoa*  pursuant  to  46 
U.S.C.  31322(a)(1)(D)  (iii)  or  (vi)  or 
313^a)  (3)  or  (4)  and  this  part  shaffl  be 
sul^e^  to  ifhe  following  condifions 
whether  or  not  inoorporated  into  a 
document  evidencing  sudi  approval: 

(a)  ^  approved  Mortgagee  or  trustee 
shall  prompifly  respond  to  such  written 
requests  as  the  M^time  Administeator 
may  'make  from  time  to  time  for 
information  or  feports  concerning  its 
continuing  compliance  with  Ihe  terms  or 
conditions  upon  <Whidh  sadh  approval 
was  granted; 

R))  An  approved  Mortgagee  or  trustee 
^all  promptly  notify  tire  Maritime 
Administrator  altera  responsible 
official  of  su<b  Mert^gee  or  trustee 
obtains  knowledge  Pf  a  foredosure 
proceeding  in  a  foreign  jurisdiction 
involvii^  a  Dociuxrented  Vessel  on 
which  such  approved  Mortgagee  or 
trustee  holds  a  mortgage  tmder  or 
pursuant  to  its  approval  under  sections 
221.23. 221:25.  221-29.  or  221.31  of  this 
part  and  to  vdiidi  48  App.  UE.C.  BOB^cJ 
and  section  221.T1  cd  this  part  are 
applicable.  Such  Mor^agee  or  trustee 
shall  ensure  that  tiie  court  or  otiier 
tribunal  has  proper  notice  of  tiiose 
provisions,  including  the  requirement 
that  the  vessdl  remain  documented 
under  the  laws-of  4be  United  States 
following  any  such  aale:  and 

(c)  An  Approved  trustee  ahall  not 
assume  any  fiduciary  obligalion  in  ia  vor 
of  Noncitizen  beneficiaries  that  is  in 
conflict  with  any  of  the  xestiictionB  -or 
requirements  of  this  part  221. 

subpart  D — Transactions  Invotving 
Maritime  Interests  In  Time  of  War  or 
National  Emergency  tinder  48  App. 
U.S.C.  835  [Reserv^ 

Subpart  E— Cfvfl  PenMHes 

§  221.64  PurpoM. 

IbiB  sabpart  .describes  procedures  Im' 
the  adnunistration  of  civti  pesudtiee  (hat 
the  Maritime  Administration  may  asaess 
under  46 1J.S.G.  SiSM  and  3133a  and 
roction  9(d)of  ifaeShippii^  Act  19ia  as 
amended  4^  App.  U.SJC.  SOBfd}). 
pursuant  to  49  U&C.  836. 

NatstParsasnt  to  46  tJ.6.C.  31309.  a  civil 
penaltyof  Jiot  mere  tiianSlOiflOO  may  be 
assessed  for  aadb  vicitolion«of  Chapter  US  ef 
46  USXI.  Subtitle  iU  admlnialered  by  the 
Maritime  Administeatian.  and  the.r^gulstkins 
in  this  part  that  aiepromiilsated  thereunder, 
except  that  aperson  idoiating  46  U.8.C.  34828 
or  31329  and  tiie  .regulations  promulgated 
thereunder  is  Uable  for  a  civil  penalty  of  not 
more  than  $254)00  for  each  violation.  A 
person  that  dwrters.  sells,  transfers  or 
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mortgages  a  vessel,  or  an  interest  therein,  in 
violation  of  46  App.  U.S.C.  808  is  liable  for  a 
civil  penalty  of  not  more  than  $10,000  for 
each  violation.  Criminal  penalties  may  also 
apply  to  violations  of  these  statutes. 

§  221.63  Investigation 

(a)  When  the  Vessel  Transfer  Office 
obtains  information  that  a  Person  may 
have  violated  a  statute  or  regulation  for 
which  a  civil  penalty  may  be  assessed 
under  this  subpart,  ^at  Officer  may 
investigate  the  matter  and  decide 
whether  there  is  sufHcient  evidence  to 
establish  a  prima  facie  case  that  a 
violation  occurred. 

(b)  If  that  Officer  decides  there  is  a 
prima  facie  case,  then  that  Officer  may 
enter  into  a  stipulation  with  the  Party  in 
accordance  with  S  221.67  of  this  subpart, 
or  may  refer  the  matter  directly  to  a 
Hearing  Officer  for  procedures  in 
accordance  with  §  221.73  to  221.89  of 
this  subpart. 

§  221.65  Criteria  for  determining  penalty. 

In  determining  any  penalties  assessed, 
the  Vessel  Transfer  Officer  under 
§  221.67  and  the  Hearing  Officer  under 
§§  221.73  to  221.89  of  this  part  shall  take 
into  account  the  nature,  circumstances, 
extent  and  gravity  of  the  violation 
committed  and,  with  respect  to  the 
Party,  the  degree  of  culpability,  any 
history  of  prior  offenses,  ability  to  pay 
and  other  matters  that  justice  requires. 

§  221.57  Stipulation  procedure. 

(а)  When  the  Vessel  Transfer  Office 
decides  to  proceed  under  this  section, 
that  Office  shall  notify  the  Party  in 
writing  by  registered  or  certified  mail — 

(1)  Of  the  alleged  violation  and  the 
applicable  statute  and  regulations; 

(2)  Of  the  maximum  penalty  that  may 
be  assessed  for  each  violation; 

(3)  Of  a  summary  of  the  evidence 
supporting  the  violation; 

(4)  Of  the  penalty  that  the  Vessel 
Transfer  Officer  will  accept  in 
settlement  of  the  violation; 

(5)  Of  the  right  to  examine  all  the 
material  in  the  case  file  and  have  a  copy 
of  all  written  documents  provided  upon 
request; 

(б)  That  by  accepting  the  penalty,  the 
Party  waives  the  right  to  have  the  matter 
considered  by  a  Hearing  Officer  in 
accordance  with  §§  221.73  to  221.89  of 
this  subpart,  and  that  if  the  Party  elects 
to  have  the  matter  considered  by  a 
Hearing  Officer,  the  Hearing  Officer 
may  assess  a  penalty  less  than,  equal  to, 
or  greater  than  that  stipulated  in 
settlement  if  the  Hearing  Officer  finds 
that  a  violation  occurred;  and 

(7)  That  a  violation  will  be  kept  on 
record  and  may  be  used  by  the  Maritime 
Administration  in  aggravation  of  an 


assessment  of  a  penalty  for  a 
subsequent  violation  by  that  Party. 

(b)  Upon  receipt  of  the  notification 
specified  in  paragraph  (a)  of  this  section, 
a  Party  may  within  30  days — 

(1)  Agree  to  the  stipulated  penalty  in 
the  manner  specified  in  the  notification; 
or 

(2)  Notify  in  writing  the  Vessel 
Transfer  Officer  that  the  Party  elects  to 
have  the  matter  considered  by  a  Hearing 
Officer  in  accordance  with  the 
procedure  specified  in  §§  221.73  through 
221.89  of  this  subpart. 

(c)  If,  within  30  days  of  receipt  of  the 
notification  specified  in  paragraph  (a)  of 
this  section,  the  Party  neither  agrees  to 
the  penalty  nor  elects  the  informal 
hearing  procedure,  the  Party  will  be 
deemed  to  have  waived  its  right  to  the 
informal  hearing  procedure  and  the 
penalty  will  be  considered  accepted.  If  a 
monetary  penalty  is  assessed,  it  is  due 
and  payable  to  the  United  States,  and 
the  Maritime  Administration  may 
initiate  appropriate  action  to  collect  the 
penalty. 

§  221.69  Hearing  Officer. 

(a)  The  Hearing  Officer  shall  have  no 
responsibility,  direct  or  supervisory,  for 
the  investigation  of  cases  referred  for 
the  assessment  of  civil  penalties. 

(b)  The  Hearing  Officer  shall  decide 
each  case  on  the  basis  of  the  evidence 
before  him  or  her,  and  must  have  no 
prior  connection  with  the  case.  The 
Hearing  Officer  is  solely  responsible  for 
the  decision  in  each  case  referred  to  him 
or  her. 

(c)  The  Hearing  Officer  is  authorized 
to  administer  oaths  and  issue  subpoenas 
necessary  to  the  conduct  of  a  hearing,  to 
the  extent  provided  by  law. 

§  221.71  Hearing  Officer  referral. 

If,  pursuant  to  §  221.67(b](2]  of  this 
subpart,  a  Party  elects  to  have  the 
matter  referred  to  a  Hearing  Officer,  the 
Vessel  Transfer  Officer  may — 

(a)  Decide  not  to  proceed  with  penalty 
action,  close  the  case,  and  notify  the 
Party  in  writing  that  the  case  has  been 
closed;  or 

(b)  Refer  the  matter  to  a  Hearing 
Officer  with  the  case  file  and  a  record  of 
any  prior  violations  by  the  Party. 

§  221.73  Initial  Hearing  Officer 
consideration. 

(a)  When  a  case  is  received  for  action, 
the  Hearing  Officer  shall  examine  the 
material  submitted.  If  the  Hearing 
Officer  determines  that  there  is 
insufficient  evidence  to  proceed,  or  that 
there  is  any  other  reason  which  would 
make  penalty  action  inappropriate,  the 
Hearing  Officer  shall  return  Uie  case  to 
the  Vessel  Transfer  Officer  with  a 


written  statement  of  the  reason.  The 
Vessel  Transfer  Officer  may  close  the 
case  or  investigate  the  matter  further.  If 
additional  evidence  supporting  a 
violation  is  discovered,  the  Vessel 
Transfer  Officer  may  resubmit  the 
matter  to  the  Hearing  Officer. 

(b)  if  the  Hearing  Officer  determines 
that  there  is  reason  to  believe  that  a 
violation  has  been  committed,  the 
Hearing  Officer  notifies  the  Party  in 
writing  by  registered  or  certified  mail 
of — 

(1)  The  alleged  violation  and  the 
applicable  statute  and  regulations; 

(2)  The  maximum  penalty  that  may  be 
assessed  for  each  violation; 

(3)  The  general  nature  of  the 
procedure  for  assessing  and  collecting 
the  penalty; 

(4)  The  amount  of  the  penalty  that 
appears  to  be  appropriate,  based  on  the 
material  then  available  to  the  Hearing 
Officer; 

(5)  The  right  to  examine  all  the 
material  in  the  case  file  and  have  a  copy 
of  all  written  documents  provided  upon 
requests;  and 

(6)  The  right  to  request  a  hearing. 

(c)  If  at  any  time  it  appears  that  the 
addition  of  another  Party  to  the 
proceedings  is  necessary  or  desirable, 
the  Hearing  Officer  will  provide  the 
additional  Party  and  the  Party  alleged  to 
be  in  violation  with  notice  as  described 
above. 

(d)  At  any  time  during  a  proceeding, 
before  the  Hearing  Officer  issues  a 
decision  under  §  221.89,  the  Hearing  '' 
Officer  and  the  Party  may  agree  to  a 
Settlement  of  the  case. 

§  221.75  Response  by  party. 

(a)  Within  30  days  after  receipt  of 
notice  from  the  Hearing  Officer,  the 
Party,  or  counsel  for  the  Party,  may — 

(1)  Pay  the  amount  specified  in  the 
notice  as  being  appropriate; 

(2)  In  writing  request  a  hearing, 
specifying  the  issues  in  dispute;  or 

(3)  Submit  written  evidence  or 
arguments  in  lieu  of  a  hearing. 

(b)  The  right  to  a  hearing  is  waived  if 
the  Party  does  not  submit  a  request  to 
the  Hearing  Officer  within  30  days  after 
receipt  of  notice  from  the  Hearing 
Officer,  unless  additional  time  has  been 
granted  by  the  Hearing  Officer. 

(c)  The  Hearing  Officer  has  discretion 
as  to  the  venue  and  scheduling  of  a 
hearing.  The  hearing  will  normally  be 
held  at  the  office  of  the  Hearing  Officer. 
A  request  for  a  change  of  location  of  a 
hearing  or  transfer  to  another  Hearing 
Officer  must  be  in  writing  and  state  the 
reasons  why  the  requested  action  is 
necessary  or  desirable.  Action  on  the 
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requestis  at  the  discretion  of  the 
Hearing  OHicer. 

Jd)  A  Party  who  Iras  requested  a 
hearing  may  amend  the  specihcation  of 
the  issues  in  dispute  at  any  time  op  to  10 
days 'before  the  scheduled  date  of  the 
hearing.  Issues  raised  later  than  10  days 
before  the  schedule  hearing  may  be 
presented  only  at  the  discretion  of  the 
Hearing  Officer. 

§221.77  Dtsdosuretrf  evidence. 

The  Party  shall,  upon  request  be 
provided  a  hee  copy  ctf  all  the  evidence 
in  the  case  file,  except  material  that 
would  disclose  or  lead  to  the  disclosure 
of  the  identity  of  a  confidential 
informant  and  any  other  information 
properly  exempt  horn  disclosure. 

§  221.79  Request  for  confidential 
treatment 

(a)  In  addition  to  information  treated 
as  confidential  under  §  221.77  of  this 
subpart  a  request  for  confidential 
treatment  of  a  document  or  portion 
thereof  may  be  made  by  the  Person 
supplying  die  information  on  the  basis 
that  the  information  is — 

(1)  Confidential  financial  information, 
trade  secrets,  or  other  material  exempt 
from  disclosure  by  the  Freedom  of 
Information  Act  (5  U.S.C.  552); 

(2)  Required  to  be  held  in  confidence 
by  18  U.S.C.  1905;  or 

(3)  Otherwise  exempt  by  law  from 
disclosure. 

(b)  The  Person  desiring  confidential 
treatment  must  submit  the  request  to  the 
Hearing  Officer  in  writing  and  the 
reasons  justifying  nondisclosure.  The 
Hearing  Officer  shall  forward  any 
request  for  confidential  treatment  to  the 
appropriate  official  of  the  Maritime 
Administration  for  a  determination 
hereon.  Failure  to  make  a  timely  request 
may  result  in  a  document  being 
considered  as  nonconfidential  and 
subject  to  release. 

(c)  Confidential  material  shall  not  be 
considered  by  the  Hearing  Officer  in 
reaching  a  decision  unless — 

(1)  It  has  been  furnished  by  a  Party;  or 

(2)  It  has  been  furnished  pursuant  to  a 
subpoena. 

§  221.81  Counsel. 

A  Party  has  the  right  to  be 
represented  at  all  stages  of  the 
proceeding  by  counsel.  After  receiving 
notification  that  a  Party  is  represented 
by  coimsel,  the  Hearing  Officer  will 
direct  all  further  communications  to  that 
counsel. 

§  221.83  Witnesses. 

A  Party  may  present  the  testimony  of 
any  witness  either  through  a  personal 
appearance  or  through  a  written 
statement.  The  Party  may  request  the 


assistance  of  the  Hearing  Officer  in 
obtaining  the  personal  appearance  of  a 
witness.  The  request  must  be  in  writing 
and  state  Ihe  reaeons  wl^  .a  written 
statement  would  be  inadequate,  the 
issue  or  Issues  to  which  the  testimonjr 
would  be  relevant,  and  the  substance  of 
the  expected  testimony.  If  the  Hearing 
Officer  determines  that  the  personal 
appearance  6f  the  witness  may 
materially  aid  in  the  decision  on  the 
case,  the  Hearing  Officer  will  seek  to 
obtain  the  witness'  appearance.  The 
Hearing  Officer  may  move  the  hearing 
to  the  witness'  location,  accept  a  written 
statement,  or  accept  a  stipulation  in  lieu 
of  testimony. 

§  221.85  Hearing  procedures. 

(a)  The  Hearing  Officer  shall  conduct 
a  fair  and  impartial  proceeding  in  which 
the  Party  is  given  a  full  opportunity  to 
be  heard.  At  the  opening  of  a  hearing, 
the  Hearing  Officer  shall  advise  the 
Party  of  the  nature  of  the  proceedings 
and  of  the  alleged  violation. 

(b)  The  material  in  the  case  file 
pertinent  to  the  issues  to  be  determined 
by  the  Hearing  Officer  shall  first  be 
presented.  The  Party  may  examine, 
respond  to  and  rebut  this  material.  The 
Party  may  offer  any  facts,  statements, 
explanations,  documents,  sworn  or 
unsworn  testimony,  or  other  exculpatory 
items  that  bear  on  the  issues,  or  which 
may  be  relevant  to  the  size  of  an 
appropriate  penalty.  The  Hearing 
Officer  may  require  the  authentication 
of  any  written  exhibit  or  statement. 

(c)  At  the  close  of  the  Party's 
presentation  of  evidence,  the  Hearing 
Officer  may  allow  the  introduction  of 
rebuttal  evidence.  The  Hearing  Officer 
may  allow  the  Party  to  respond  to 
rebuttal  evidence  submitted. 

(d)  In  receiving  evidence,  the  Hearing 
Officer  shall  not  be  bound  by  the  strict 
rules  of  evidence.  In  evaluating  the 
evidence  [uresented.  the  Hearing  Officer 
shall  give  due  consideration  to  the 
reliability  and  relevance  of  each  item  of 
evidence. 

(e)  After  the  evidence  in  the  case  has 
been  presented,  the  Party  may  present 
argument  on  the  issues  in  the  case.  The 
party  may  also  request  an  opportunity  to 
submit  a  written  statement  for 
consideration  by  the  Hearing  Officer. 
The  Hearing  Officer  shall  allow  a 
reasonable  time  for  submission  of  the 
statement  and  shall  specify  the  date  by 
which  it  must  be  received.  If  the 
statement  is  not  received  within  the 
specified  time,  the  Hearing  Officer  may 
render  a  decision  in  the  case  without 
consideration  of  the  statement. 


§221.87  -Records. 

(a)  A  veEbatim  .transcript  of  <a  hearing 
will  not  normally  he  prepared.  The 
Hearing  Officer  will  prepare  notes  on 
materidnBd’pokrtstnieedbylhe  Party 
in  sufficient  rietail  io  :permit  a  foil  and 
fair  review  of  the  case. 

(b)  A  Party  may.  at  its  own  expense, 
cause  a  verbatin  transcript  to  be  made, 
in  which  event  the  Party  shall  submit, 
without  charge,  two  copies  to  the 
Hearing  Officer  within  30  days  of  the 
close  of  the  hearing. 

§  221.89  Hearing  Officer’s  decision. 

(a)  The  Hearing  Officer  shall  issue  a 
written  decision.  Any  decision  to  assess 
a  penalty  shall  be  based  on  substantial 
evidence  in  the  record,  and  shall  state 
the  basis  for  the  decision. 

(b)  If  the  Hearing  Officer  finds  that 
there  is  not  substantial  evidence  in  the 
record  establishing  the  alleged  violation, 
the  Hearing  Officer  shall  dismiss  the 
case.  A  dismissal  is  without  prejudice  to 
the  Vessel  Transfer  Officer's  right  to 
refile  the  case  if  additional  evidence  is 
obtained.  A  dismissal  following  a 
rehearing  is  final  and  with  prejudice. 

(c)  The  Hearing  Officer  shall  notify 
the  Party  in  writing,  by  certified  or 
registered  mail,  of  the  decision  and.  if 
adverse,  shall  advise  the  Party  of  the 
right  to  an  administrative  appeal  to  the 
Maritime  Administrator  or  an  individual 
designated  by  the  Administrator  from 
that  decision. 

(d)  If  an  appeal  is  not  filed  within  the 
prescribed  time,  the  decision  of  the 
Hearing  Officer  constitutes  final  agency 
action  in  the  case. 

§  221.91  Appeals. 

(a)  Any  appeal  from  the  decision  of 
the  Hearing  Officer  must  be  submitted 
in  writing  by  the  Party  to  the  Hearing 
Officer  within  30  days  from  the  date  of 
receipt  of  the  Hearing  Officer's  decision. 

(b)  The  only  issues  that  will  be 
considered  on  appeal  are  those  issues 
specified  in  the  appeal  which  were 
raised  before  the  Hearing  Officer  and 
jurisdictional  questions. 

(c)  There  is  no  right  to  oral  argument 
on  an  appeal. 

(d)  The  Maritime  Administrator  or  an 
indi^dual  designated  by  the 
Administrator  will  issue  a  written 
decision  on  the  appeal,  and  may  affirm, 
reverse,  or  modify  the  decision,  or 
remand  the  case  for  new  or  additional 
proceedings.  In  the  absence  of  a 
remand,  the  decision  on  appeal  is  final 
agency  action. 

(e)  The  Maritime  Administrator  or  an 
individual  designated  by  the 
Administrator  shall  notify  the  Party  in 
writing,  by  certified  or  registered  mail. 
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of  the  decision  on  appeal  and,  if 
adverse,  shall  advise  the  Party  of  the 
right  of  appeal  to  the  courts. 

§  221.93  Collection  of  dvll  penalties. 

Within  30  days  after  receipt  of  the 
Hearing  Officer's  decision,  or  a  decision 
on  appeal,  the  Party  must  submit 
payment  of  any  assessed  penalty  in  the 
manner  specified  in  the  decision  letter. 
Failure  to  make  timely  payment  will 
result  in  the  institution  of  appropriate 
action  to  collect  the  penalty. 


Subpart  F— Other  Transfers  Involving 
Documented  Vessels  [Reserved] 

Subpart  G— Savings  Provisions 

§221.111  Status  of  prior  tranaactiona— 
controlling  dates. 

(a)  The  Maritime  Administrator 
hereby  grants  approval  for  any 
transaction  occurring  on  or  after  January 
1, 1989  and  prior  to  July  3, 1991  that  was 
lawful  under  46  CFR  part  221,  revised  as 
of  October  1, 1989. 

(b)  The  Maritime  Administrator 
hereby  grants  approval  for  any 
transaction  occurring  on  or  after  July  3, 


1991  and  prior  to  Jime  3, 1992  that  was 
lawful  under  46  CFR  part  221,  revised  as 
of  October  1, 1991. 

(c)  Any  transaction  approved  by  the 
Maritime  Administrator  prior  to  January 
1, 1989,  or  any  transaction  that  did  not 
require  such  approval  prior  to  that  date, 
shall  continue  to  be  lawful. 

Dated:  May  27, 1992. 

By  Order  of  the  Maritime  Administrator. 
James  E.  Saari, 

Secretary,  Maritime  Administration. 

[FR  Doc.  92-12774  Filed  6-2-92;  8:46  am] 
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